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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et seq.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 7363) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Docket 
No. 442. Decided September 6, 1961. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
by reducing the charge for storage of sheep. 


Mr. Harold Carter, for Packers and Stockyards Division, Agricultural Mar- 
keting Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on November 17, 1960 
(19 A.D. 1246), as modified by an order issued on May 18, 1961 
(20 A.D. 471), authorizing assessment of the current temporary 
schedule of rates and charges to and including November 30, 
1962, unless modified or extended by further order before the 
latter date. 


By a petition filed on August 16, 1961, the respondent re- 
quested authority to modify the current temporary schedule of 
rates and charges by reducing the charge for storage of sheep, 
set forth in Section 3 of such schedule, from seven cents (7¢) 
per head to five cents (5¢) per head. 


Prior to the issuance of the order of November 17, 1960, 
authorizing increases in the rates and charges, notice of the 
petition therefor was published in the Federal Register, and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch as 
the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
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that further notice and public procedure on this order are un- 
necessary. 

The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 

Since the parties are agreed, the petition is granted and the 
order of November 17, 1960, is further modified so as to au- 
thorize the respondent to reduce the charge for storage of sheep 
as requested in such petition. 

The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature. 

Copies hereof shall be served upon the parties. 


(No. 7364) 


In re CLIFFORD W. CATLETT, d/b/a SARGENT LIVESTOCK COM- 
MISSION COMPANY. P&S Docket No. 2545. Decided September 
12, 1961. 


Bond Inadequate—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from engaging in the admitted 
violations. 

Mr. Earl Saunders, for complainant. Kelly & Kelly, of Broken Bow, Nebraska, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et s€qg.), hereinafter referred to as the act. The complaint and 
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amended complaint, filed by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, on March 21, 
1961 and July 18, 1961, respectively, charge respondent with 
insolvency and various violations of the act. At a hearing held 
in the matter at Grand Island, Nebraska, on August 8, 1961, 
respondent introduced evidence to show his present solvency and 
that of the newly formed corporation which is now operating the 
stockyard. Respondent admitted all other allegations of the com- 
plaint, waived oral hearing on those allegations, waived the hear- 
ing examiner’s report, and consented to the issuance of a speci- 
fied order. Complainant has made an investigation of respond- 
ent’s present financial condition and it appears that respondent 
and the stockyard corporation are presently solvent. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. The Sargent Livestock Commission Company stockyard, 
Sargent, Nebraska, hereinafter referred to as the stockyard, is 
now, and was at all times material herein, a posted stockyard 
subject to the provisions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a market agency to buy and sell livestock on a commission 
basis at the stockyard, and as a dealer to buy and sell livestock 
in commerce for his own account, and at all times material 
herein respondent was so registered. 


3. Respondent, during the month of December 1960, operated 
as a market agency buying and selling livestock on a commission 
basis at the stockyard and as a dealer buying and selling live- 
stock in commerce for his own account while his current liabili- 
ties exceeded his current assets. As of December 13, 1960, re- 
spondent had current liabilities in the amount of $143,577.37 
and current assets in the amount of $76,791.20, a deficit of 
$66,786.17. 


4. Respondent, at the stockyard, during the month of Decem- 
ber 1960, used for purposes of his own the proceeds resulting 
from the sale of livestock consigned to him for sale on a com- 
mission basis, thereby endangering or impairing the faithful 
and prompt accounting for any payment of such portion thereof 
as may be due the owners or consignors of livestock. As of 
December 13, 1960, respondent’s use of proceeds due the con- 
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signors of livestock resulted in a deficit balance of $87,468.47 
in his account for shippers’ proceeds. Specifically, respondent 
had outstanding checks drawn on this account in the amount of 
$106,872.79, and to offset these liabilities respondent had a bal- 
ance in such account in the amount of $15,575.01, and current 
proceeds receivable in the amount of $3,829.31. 


5. Respondent, at the stockyard, on or about December 8, 
1960, and in the transactions set forth below, and at divers other 
times during the year 1960, weighed consigned livestock to his 
dealer account for purposes of speculative resale, contrary to the 
legitimate interests of the consignors. 


Number of 
Consignor Livestock Resold to 
Claude Smith 16 Burson, Nelson 
Glen Fletcher 16 Pulliam & Son 
J. W. Urbanousky 13 #11 Beemer 
Bob Dowdt and others 76 Beemer, Max 


6. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, in connection with the sale of 
livestock consigned to him for sale on a commission basis, issued 
accounts of sale to the consignors of the livestock which failed 
to show the full, true and correct name of the livestock pur- 
chaser. 


1960 Name Designated on 
Date Consignor Buyer Account of Sale 
November 17 Severt Englegjerd Respondent Ike Cook 
Delbert Pearson Respondent Henry Peter 
Delbert Pearson Respondent G. L. Dearmont 
Mike Zulkowski Respondent Ivan Hunkins 
December 7 Clarance Marsh Respondent # 18 on 2 


7. Respondent, on December 5, 1960, January 16, 1961, and 
February 10, 1961, was given official notice that on the basis of 
the volume of his business at the stockyard during his fiscal 
year ending August 31, 1960, his existing bond coverage of 
$30,000 was found to be inadequate to secure the performance 
of his market agency obligations, and it was requested that 
respondent obtain additional bond coverage to secure the per- 
formance of his obligations up to $49,000. Notwithstanding such 
notices, respondent continued to engage in market agency opera- 
tions at the stockyard without obtaining additional bond cover- 
age. 


8. Respondent, during the year 1960, failed to keep such 
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accounts, records, and memoranda as would fully and correctly 
disclose all transactions in his business, in that respondent failed 
to keep and maintain an accurate record of the number and 
weight of livestock bought, sold or otherwise disposed of each 
business day and the prices paid and received therefor. 


9. Respondent on or about June 19, 1961, was given official 
notice that because his market agency bond and dealer bond 
terminated as of June 23, 1961, he would have to furnish new 
bonds if he continued to operate as a market agency and dealer 
in commerce. Nothwithstanding such notice, respondent con- 
tinued to engage in the business of a market agency and dealer 
in commerce without furnishing the required bonds. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, which 
respondent has admitted, respondent has wilfully violated sec- 
tions 307, 312(a) and 401 of the act (7 U.S.C. 208, 213(a), 
221) and sections 201.29, 201.30, 201.40, 201.41, 201.43, 201.46, 
and 201.57(b) of the regulations (9 CFR 201.29, 201.30, 201.40, 
201.41, 201.43, 201.46, and 201.57(b))). 


Inasmuch as respondent is now solvent, has filed the required 
bonds referred to in Finding of Fact 9, and has consented to 
the issuance of the order set forth below, which complainant has 
recommended be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) operating while 
his current liabilities exceed his current assets; (2) using, for 
purposes of his own and for purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
consignors, the proceeds received from the sale of consigned 
livestock; (3) weighing consigned livestock to his dealer account 
for purposes of speculative resale; (4) issuing accounts of sale 
which fail to show the full, true and correct name of the pur- 
chaser of livestock consigned to respondent for sale on a com- 
mission basis; (5) operating without adequate bond coverage 
to secure the performance of his operations as required by the 
act and the regulations; and (6) operating without furnishing 
and maintaining any bond as required by the act and the regu- 
lations. 


Respondent shall keep and maintain such accounts and records 
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or memoranda as will fully and correctly disclose all transactions 
in his business, including an accurate record of the number and 
weight of livestock bought, sold, or otherwise disposed of each 
business day and the price paid and received therefor. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock consigned to him for sale on a commission basis 
in an account designated as “Custodial Account for Shippers’ 
Proceeds” or by a similar designation and shall maintain such 
account in accordance with section 201.42 of the regulations. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 7365) 


In re MISSOULA LIVESTOCK AUCTION COMPANY. P&S Docket No. 
2591. Decided September 12, 1961. 


Accounts and Records—Consent Order 


Respondent is ordered to keep accounts and records which fully and correct- 
ly disclose all transactions involved in its business. 


Mr. Earl L. Saunders, for complainant. Mr. C. T. ‘Tad’ Sanders, of Kansas 
City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was initiated by a com- 
plaint filed on July 18, 1961, by the Acting Director of the 
Packers and Stockyards Division, Agricultural Marketing Serv- 
ice. Respondent is charged with failing to keep adequate records 
in violation of section 401 of the act (7 U.S.C. 221). 


On August 29, 1961, respondent filed an answer in which (1) 
it admits the facts alleged in paragraphs I and II of the com- 
plaint; (2) it neither admits nor denies the allegations set forth 
in paragraphs III and IV of the complaint; (3) it states that 
for the purposes of this proceeding and for such purposes only, 
the order in this proceeding may contain and include findings of 
fact and conclusions based upon the allegations set forth in the 
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complaint as the findings of fact and conclusions of the Secre- 
tary of Agriculture; and (4) it consents to the issuance, without 
oral hearing, of the order set forth below. Complainant has 
recommended that such an order be entered. 


FINDINGS OF FACT 


1. The Northern Pacific Stockyards, Missoula, Montana, 
hereinafter referred to as the stockyard, is now and was at all 
times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 


2. Respondent, Missoula Livestock Auction Company, is a 
Montana corporation whose address is Missoula, Montana. Re- 
spondent is registered with the Secretary of Agriculture as a 
market agency to sell livestock on a commission basis at the 
stockyard, and at all times mentioned herein respondent was so 


registered. 

3. Respondent, during the years 1956 through 1958, failed 
to keep accounts, records, or memoranda that fully and correctly 
disclosed all transactions involved in its business at the stock- 
yard, in that during the said years, respondent’s accounts, 
records, and memoranda failed to disclose fully and correctly 
its income from such business. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent has violated section 401 of the act (7 U.S.C. 221). 

Inasmuch as respondent has consented to the issuance of an 
order and complainant has recommended the issuance thereof, 
such an order will be issued. 


ORDER 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
its business at the stockyard, including income received by re- 
spondent and showing as to each item of income, the date, 
amount, and from whom received. 

This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served on 
the parties. 
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(No. 7366) 


In re WREN SHAW. P&S Docket No. 2592. Decided September 
12, 1961. 


Violation of Registration and Bonding 
Requirements—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from operating as a market 


agency or dealer without being registered and bonded as required by 
the act. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. The proceeding was 
initiated by a complaint filed July 18, 1961, by the Acting Direc- 
tor of the Packers and Stockyards Division, Agricultural Market- 
ing Service. It is alleged in the complaint that respondent oper- 
ated as a livestock dealer in commerce without registering with 
the Secretary of Agriculture to so transact business or furnish- 
ing a bond to cover such operations. On August 9, 1961, respond- 
ent filed an answer in which he admits the allegations contained 
in the complaint, waives oral hearing and the report of the 
examiner, and consents to the issuance of the order set forth 
below. Complainant has recommended that such an order be 
issued. 


FINDINGS OF FACT 


1. The public livestock markets of the A. A. Albert Com- 
mission Company, Atoka, Oklahoma, the Rains County Livestock 
& Commission Company, Emory, Texas, the Ranchers Livestock 
Commission Company, Antlers, Oklahoma, and the Wills Point 
Livestock Commission Company, Wills Point, Texas, hereinafter 
collectively called the stockyards, were at all times mentioned 
herein, and now are, posted stockyards subject to the provisions 
of the act. 


2. Respondent is an individual whose address is Antlers, 
Oklahoma. 
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3. During the period from on or about January 4, 1961 to 
on or about April 22, 1961, respondent, at the stockyards, en- 
gaged in the business of buying and selling livestock in com- 
merce for his own account as a dealer without being registered 
with the Secretary of Agriculture as a dealer under the act and 
without furnishing a bond to cover such dealer operations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent has violated sections 303 and 312 of 
the act (7 U.S.C. 203 and 213), and sections 201.10 and 201.29 
of the regulations (9 CFR 201.10 and 201.29). 


ORDER 


Respondent shall cease and desist from operating as a live- 
stock market agency or dealer in commerce without being regis- 
tered and bonded as required by the act, as amended and 
supplemented, and the regulations issued thereunder. 


This order shall become effective on the sixth day after serv- 
ice thereof upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 7367) 


In re DALE MCCULLOCH. P&S Docket No. 2536. Decided Septem- 
ber 20, 1961. 


Insolvency—Suspension of Registration 


Respondent’s registration is suspended for 90 days and thereafter until 
such time as he demonstrates that he is no longer insolvent. 


Mr. John S. Griffin, for complainant. Mr. C. Ray Robinson, of Merced, 
California, for respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed February 24, 1961, by 
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the Acting Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture. Respondent is a registered dealer, carrying on his business 
at Visalia, California, and at the Stockton Union Stockyards, 
Stockton, California. The complaint charges respondent with 
being insolvent, operating as a dealer while insolvent, and with 
failing to keep accounts, records and memoranda for the year 
1960 which fully and correctly disclose all transactions involved 
in his business. Respondent was served with a copy of the com- 
plaint and a copy of the rules of practice. 


On May 5, 1961, respondent filed an answer denying generally 
the allegations in the complaint and specifically denying willful 
violation of any statute, rule or regulation of the United States 
or the Secretary of Agriculture. In the answer respondent 
affirmatively alleges that he was adjudicated a bankrupt on 
December 27, 1960, and that he has since that time been solvent 
and able to pay current obligations not listed in the bankruptcy 
petition. 


On June 21, 1961, an oral hearing was held in Fresno, Cali- 
fornia, before Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture. At the 
hearing complainant was represented by John S. Griffin, Office 
of the General Counsel, United States Department of Agricul- 
ture, Los Angeles, California. Respondent was represented by 
Loyd W. Reed, Attorney at Law, Merced California. Seven wit- 
nesses appeared and testified for complainant and 10 exhibits 
were received on behalf of complainant. No evidence was offered 
by respondent. The parties agreed on a date, August 1, 1961, for 
filing briefs and that date was set by the examiner. Complainant 
filed a timely brief with proposed findings of fact, conclusions 
and order. Respondent did not file a brief, and on July 26, 1961, 
counsel for respondent informed counsel for complainant by 
letter that his office would not file a brief on behalf of respondent 
but would merely await any disposition made by the Department 
of Agriculture with respect to this matter. The hearing examiner 
issued a report recommending that the facts alleged in the com- 
plaint be found, that the respondent breached the act as charged, 
and that respondent’s registration be suspended for 90 days and 
until he demonstrates solvency. A copy of the hearing examiner’s 
report was served upon respondent but no exceptions theretc 
were filed. Accordingly this decision and order adopt the hearing 
examiner’s recommendations. 
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FINDINGS OF FACT 


1. Stockton Union Stockyards, Stockton, California, was at 
all times mentioned herein a posted stockyard subject to the 
provisions of the act. 


2. Respondent, Dale McCulloch, is an individual whose post 
office address is 2202 East College Avenue, Visalia, California. 
At all times mentioned herein respondent was registered with 
the Secretary as a dealer to buy and sell cattle in commerce for 
his own account at the Stockton Union Stockyards. 


3. On August 8, 9, 15 and 16, 1960, respondent purchased 
from the Valley Livestock Marketing Association at Stockton 
Union Stockyards, Stockton, California, 254 head of livestock 
for a total price of $27,821.30, which respondent has failed to 
pay. 

4. On August 15, 16 and 22, 1960, respondent purchased from 
Sig Ellingson and Company at the Stockton Union Stockyards, 
Stockton, California, 64 head of livestock at a price of $7,819.27. 
Respondent failed to pay for any part of this livestock. Fourteen 
head of the livestock were not delivered to respondent because 
prior to delivery Sig Ellingson and Company determined that 
respondent was insolvent. They were resold August 29, 1960, 
by Sig Ellingson for $1,589.70 or $83.97 less than the amount 
for which they were sold to respondent. There is now due and 
owing to Sig Ellingson for the livestock purchased by respondent 
the sum of $6,229.57. 


5. On or about April 1, 1960, respondent became insolvent in 
that he was unable to pay his current obligations as they became 
due in the usual course of business and respondent was insolvent 
at the time of the hearing. Respondent operated as a livestock 
dealer in commerce after August 1, 1960, notwithstanding the 
fact that he was insolvent. 


6. During December 1960, respondent filed a debtor’s petition 
in bankruptcy in the United States District Court for the South- 
ern District of California, Northern Division, showing his lia- 
bilities exceeded his assets by $103,076.64. 


7. During 1960, respondent failed to keep accounts, records 
and memoranda which fully and correctly disclosed all transac- 
tions involved in his business as a dealer under the act. The only 
records kept by respondent during 1960 relating to his transac- 
tions as a dealer were a checkbook, some drafts issued in pay- 
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ment for certain livestock purchased, bank statements and a 
cash receipts and disbursements journal. 


8. Respondent has failed to cooperate with officials admin- 
istering the Packers and Stockyards Act. He refused to register 
until the commission firms and dealers at the various stockyards 
where he did business were informed by the Packers and Stock- 
yards district supervisor that they would be in violation of the 
act if they continued to do business with him while he was not 
registered. He has refused to accept mail addressed to him at 
his residence from the Packers and Stockyard Division, and 
declined to accept the complaint in this proceeding until it was 
served upon him by personal service, necessitating substantial 
additional costs to the Government. Annual reports were filed 
by respondent only after numerous personal contacts and urging 
by the district supervisor of the Packers and Stockyards Divi- 
sion. No annual report for the year 1960 had been filed with the 
Secretary by the respondent up to the time of the hearing. 


CONCLUSIONS 


The evidence in the record of this proceeding establishes that 
respondent is insolvent within the meaning of the Act of Con- 
gress approved July 12, 19483 (7 U.S.C. 204), and that he oper- 
ated as a livestock dealer in commerce while he was insolvent in 
violation of section 312 of the act (7 U.S.C. 213). Respondent 
purchased large quantities of livestock from two different com- 
mission firms at the Stockton Union Stockyards and failed to 
pay for them. Thereafter he filed a bankruptcy petition showing 
his liabilities to be $103,076.64 in excess of his assets. At the 
time of the hearing he had not been discharged in bankruptcy 
and at that time no part of the sums owed to the two commis- 
sion firms from which he purchased cattle had been paid. 


When the auditor from the Packers and Stockyards Division 
requested to see the records of respondent, he was given some 
bank statements, drafts, a checkbook and a cash receipts and 
disbursements journal. When asked for additional records such 
as the accounts of sale and purchase scale tickets and the deposit 
slips, he was told that respondent had no such records. It is plain 
that if respondent failed to keep his accounts of sale, scale 
tickets and bank deposit slips he was not keeping accounts, 
records and memoranda which fully and correctly disclose all 
transactions involved in his business. 


Respondent’s registration should be suspended for a period of 
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90 days and thereafter until such time as respondent has demon- 
strated that he is no longer insolvent and can furnish a bond as 
required by the act. See In re Loren Nickell, 16 A.D. 1229 
(1957) and cases cited therein; In re Garland R. Sanders, 18 
A.D. 1258 (1959); In re Charles D. Breeding, 18 A.D. 895 
(1959). Respondent should be ordered to cease and desist from 
operating as a dealer while insolvent. See In re Wister Livestock 
Auction, 12 A.D. 338 (1953) ; In re Schario Cattle Company, 17 
A.D. 1112 (1958). Respondent should also be ordered to keep 
accounts, records and memoranda which fully and correctly dis- 
close all transactions involved in his business, including accounts 
of purchase, accounts of sale, scale tickets and bank deposit slips. 
See In re Alfred Cannon, 12 A.D. 341 (1953) ; In re M. B. Dunn 
& Co., 12 A.D. 13867 (1959). 


ORDER 


Respondent’s registration is suspended for a period of 90 days 
from the effective date of this order and thereafter until such 
time as he demonstrates that he is no longer insolvent. At the 
request of respondent, when he makes such a showing, a supple- 
mental order will be issued in this proceeding terminating such 
suspension after the 90-day period. 

Respondent shall cease and desist from operating as a live- 
stock dealer in commerce while insolvent. 

Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer under the act, including but not limited to 
accounts of purchase, accounts of sale, scale tickets and bank 
deposit slips. 

This order shall become effective on the sixth day after serv- 
ice hereof upon respondent, and copies shall be served upon the 
parties. 


(No. 7368) 


In re OTHELLO CHRISTENSEN. P&S Docket No. 2599. Decided 
September 25, 1961. 
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Violation of Bonding Requirements— 
Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in dealer activities 
without maintaining a reasonable bond. 


Mr. Earl L. Saunders, for complainant. Anderson & Beebe, of Blackfoot, 
Idaho, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). The complaint charges that respondent, a registered 
dealer under the act, engaged in business as a dealer without 
providing a reasonable bond or its equivalent. On September 
13, 1961, respondent filed an amended answer in which he admits 
the allegations contained in the complaint, waives oral hearing 
and the report of the examiner and consents to the issuance of 
the order set forth below. Complainant has filed a recommenda- 
tion to the effect that respondent is now properly bonded and 
recommending issuance of the order consented to by respondent. 


FINDINGS OF FACT 


1. The public livestock markets of the Blackfoot Livestock 
Commission Company, Blackfoot, Idaho, and the Idaho Live- 
stock Auction, Inc., Idaho Falls, Idaho, hereinafter called the 
stockyards, were at all times mentioned herein and now are 
posted stockyards subject to the provisions of the act. 


2. Respondent is an individual whose address is Shelley, 
Idaho. Respondent is registered with the Secretary of Agricul- 
ture as a dealer to buy and sell livestock in commerce for his 
own account, and at all times mentioned herein respondent was 
so registered. 


3. During the period March 3, 1961 to the date of the execu- 
tion of the complaint, respondent, at the stockyards, engaged in 
the business of buying and selling livestock in commerce as a 
dealer without filing and maintaining a reasonable bond or its 
equivalent, as required by the act and regulations. 


4. On February 24, 1961, respondent was notified in writing 
that his dealer bond terminated as of March 3, 1961, and that 
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he would have to furnish a new bond if he continued to operate 
as a dealer, buying and selling livestock in commerce for his 
own account. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact it is 
concluded that respondent has violated section 312 of the act 
(7 U.S.C. 218) and sections 201.29 and 201.30 of the regulations 
issued pursuant to the act (9 CFR 201.29, 201.30). 

Inasmuch as respondent has consented to the issuance of an 
order and complainant has recommended the issuance thereof, 
such an order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of buying or selling livestock in commerce as a dealer with- 
without maintaining a reasonable bond or its equivalent as re- 
quired by the act, as amended and supplemented, and the regula- 
tions issued thereunder. 

This order shall become effective on the sixth day after service 
of a copy upon respondent. 


(No. 7369) 


In re JOHN P. BRUEMMER & SONS, INC. P&S Docket No. 2584.: 
Decided September 28, 1961. 


Cease and Desist—Suspension of Registration— 
Consent Order 


Respondent is ordered to cease and desist from failing to offer consigned 
livestock on the open market and respondent’s registration under the 
act is suspended for 20 days. 


Mr. Robert Kimmel, for complainant. Affeldt & Lichtsinn, of Milwaukee, 
Wisconsin, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et. seq.), instituted by a complaint filed on June 27, 1961, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent, a corporation, is registered with the Secretary of 
Agriculture as a market agency to buy and sell livestock on a 
commission basis, and as a dealer to buy and sell livestock for 
its own account, at the Milwaukee Stock Yards, Milwaukee, Wis- 
consin, and is charged with having violated certain provisions 
of the act and the regulations. 


On September 6, 1961, respondent filed an answer in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing, and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations set forth in the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. Respondent is a corporation incorporated under the laws 
of the State of Wisconsin, with its office and place of business 
located at 10 Livestock Exchange Building, Milwaukee Stock 
Yards, Milwaukee, Wisconsin. 


2. Respondent is now, and was at all times material herein, 
engaged in the business of selling livestock on a commission or 
agency basis as a market agency, within the meaning of the act 
and subject to the provisions of the act, at the Milwaukee Stock 
Yards, Milwaukee, Wisconsin, a posted stockyard subject to the 
provisions of the act. 


3. Respondent is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis, and as a dealer 
to buy and sell livestock for its own account, at the Milwaukee 
Stock Yards, Milwaukee, Wisconsin. 


4, On September 26, 1960, the Judicial Officer, acting as and 
for the Secretary of Agriculture pursuant to authority delegated 
to him by the Secretary of Agriculture, issued a Consent Order 
(19 A.D. 994) finding that respondent had violated various pro- 
visions of the act and the regulations, ordering respondent, 
inter alia, to cease and desist from: “(1) knowingly permitting 
livestock dealers to mark consigned livestock and, without offer- 
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ing the marked livestock to other interested buyers in order 
to obtain the highest available bid, weighing such livestock to 
the dealer placing his mark thereon; (2) weighing consigned 
livestock to the account of any packer without showing or offer- 
ing such livestock on the open market; and (3) otherwise failing 
to offer consigned livestock for sale on the open market,” and 
suspending respondent’s registration under the act for a period 
of 20 days. The order of suspension contained the following pro- 
vision: “However, such suspension shall not become effective 
unless it is found, after opportunity for a hearing, that the re- 
spondent has again violated the act and the regulations there- 
under within three years from the effective date of this order.” 


Said consent order was duly served upon respondent on Sep- 
tember 30, 1960, and is now, and has been since its effective 
date, October 6, 1960, in full force and effect. 


5. Respondent, in the course and conduct of its business at 
the Milwaukee Stock Yards, Milwaukee, Wisconsin, during the 
period February 22, 1961, through March 2, 1961, failed, and 
based upon information and belief is continuing to fail, to offer 
consigned livestock for sale on the open market, in that: 


a. Respondent, on February 27, 1961, following the delivery 
of 83 calves consigned to it for sale by L. E. Martin, permitted 
Joseph Pipes, a livestock dealer, to place his personal mark of 
identification on two of said 83 calves and, without showing or 
offering the marked calves to other interested buyers in order 
to obtain the highest available bid, weighed them to the account 
of Bud Epp, a livestock dealer for whom said Joseph Pipes was 
purchasing said calves; 


b. Respondent, on March 1, 1961, in connection with the sale 
of one bull consigned to it for sale by M. J. Condon, and on 
March 2, 1961, in connection with the sale of one bull consigned 
to it for sale by Wayne Hunter, weighed said bulls to the account 
of City Dressed Beef, a packer, without showing them to the 
employed buyer for said packer and without offering them to 
other interested buyers for sale on the open market; and 


c. Respondent, on the dates and in the 49 transactions set 
forth in subparagraph 3 of paragraph V of the complaint, 
weighed livestock consigned to it for sale to the account of 
Milwaukee Livestock Order Buyers, Inc., a corporation engaged 
in the business of buying livestock in commerce as a market 
agency at the Milwaukee Stock Yards and owned and controlled 
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by respondent’s officers and agents, without showing or offering 
such livestock to other interested buyers for sale on the open 
market. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 and 5 
hereof, respondent has willfully violated sections 307 and 312 (a) 
of the act (7 U.S.C. 208, 213(a)) and sections 201.47 and 201.58 
of the regulations (9 CFR 201.47, 201.58). 


With respect to the facts set forth in subparagraphs a and b 
of Finding of Fact 5, such matters constitute violations of the 
order referred to in Finding of Fact 4 and no further order will 
be issued in this proceeding. With respect to the facts set forth 
in subparagraph c of Finding of Fact 5, such matters constitute 
violations of the order referred to in Finding of Fact 4, howe 
ever, inasmuch as respondent has consented to the issuance of a 
specific order relating to such matters, including a deferred sus- 
pension order, and complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 


ORDER 


Respondent, John P. Bruemmer & Sons, Inc., acting by or 
through its officers, agents or employees directly or indirectly, 
shall cease and desist from selling consigned livestock to, or 
disposing of consigned livestock through, any person in whose 
business the respondent, or any stockholder, officer, agent, or 
employee of the respondent, has a financial interest unless: (1) 
such consigned livestock has been offered to other interested buy- 
ers on the open market in order to obtain the highest available bid; 
and (2) the bid of any person in whose business the respondent, 
or any stockholder, officer, agent or employee of the respondent, 
has a financial interest, exceeds that of other bidders. 


Respondent’s registration under the act is suspended for a 
period of 20 days. 


Copies hereof shall be served upon the parties. Except as to 
suspension, this order shall become effective on the sixth day 
after service upon the parties. The suspension of respondent’s 
registration shall become effective on December 19, 1961. 
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(No. 7370) 


In re MARKET AGENCIES AT KANSAS CITY STOCK YARDS. P&S 
Docket No. 311. Decided September 29, 1961. 


Continuation of Rates and Charges 


Respondent’s schedule of rates and charges is continued in effect up to and 
including October 31, 1963. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. James L. Runyan, of Kansas City, Missouri, 
for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on October 29, 1959 
(18 A.D. 1168), authorizing assessment of the current temporary 
schedule of rates and charges to and including October 31, 1961, 
unless modified or extended by further order before the latter 
date. 


On September 8, 1961, a petition was filed on behalf of the re- 
spondents requesting that the current temporary schedule of 
rates and charges be extended for a period of two years. 


Prior to the issuance of the order of October 29, 1959, author- 
izing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the pres- 
ent petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or any rates and charges 
for services not heretofore covered by order, it is found that 
further notice and public procedure on this order are unneces- 
sary. 

The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of October 29, 1959, is continued in effect during the life 
of this order. 
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This order shall become effective on November 1, 1961, and 
remain in effect to and including October 31, 1963, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7371) 


P&S Docket No. 2527. Dismissed September 29, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7372) 


In re GERALD ELMER SINGLETARY, d/b/a SUN CITY NURSERY. 
PACA Docket No. 8444. Decided September 6, 1961. 


Application for License Denied 


In view of the admission of the facts alleged in the notice to show cause 
and the failure of respondent to contest the refusal of a license, the ap- 
plication for a license is denied. 


Mr. John C. Chernauskas, for complainant. Mr. Clarence H. Girard, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING APPLICATION FOR LICENSE 


In this proceeding under the Perishable Agricultural Commo- 
dities Act, 1930 (7 U.S.C. 499a et seq.), the respondent’s appli- 
cation of June 8, 1961, for a license under the act was not 
granted and the Deputy Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, filed a notice to show cause why 
a license should not be denied respondent because of false and 
misleading statements in the application and because of prior 
felony convictions of respondent. 

A copy of the notice to show cause was served upon respond- 


ent together with a copy of the applicable rules of practice 
showing that failure to file an answer constitutes an admission 
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of the material facts alleged in the notice to show cause. Re- 
spondent did not file an answer and the hearing examiner issued 
a report refommending that the application for a license be 
denied. A copy of the hearing examiner’s report was served upon 
respondent with opportunity for the filing of exceptions thereto. 
Respondent did not file exceptions. 


In view of the admission of the facts alleged in the notice to 
show cause and the failure of respondent to contest the refusal 
of a license, the application of respondent for a license is denied. 


(No. 7373) 


INDIANTOWN FARMS, INC. v. SOUTHLAND PRODUCE COMPANY. 
PACA Docket No. 8064. Decided September 14, 1961. 


Rescission of Contract—Dismissal 
The parties agreed to abrogate the original contracts and in accordance 
with the new agreement, respondent disposed of the produce for com- 
plainant’s account. The complaint is dismissed. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Respondent 
pro se. Mr. William W. Bargeron, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.). 
In the formal complaint filed May 5, 1960, complainant seeks 
to recover from respondent the sum of $1,000, which is alleged 
to be the purchase price of 400 hampers of black Valentine beans 
sold to respondent, f.o.b. Currituck, North Carolina, on June 5 
and June 6, 1959. 


A copy of the Department’s report of investigation was served 
upon complainant on June 21, 1960. A copy of the report of 
investigation and a copy of the formal complaint were served 
upon respondent on June 22, 1960. Respondent filed an answer 
on July 20, 1960. 


Respondent alleges in the answer that the 400 hampers of 
black Valentine beans were purchased on a delivered basis, Chi- 
cago, Illinois, and not f.o.b. Currituck, North Carolina. Respond- 
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ent further alleges that the beans were federally inspected on 
arrival at Chicago; that the beans were refused and complainant 
requested respondent to sell them; and that the results of the 
sales were forwarded to complainant. 


An oral hearing was held at Pompano Beach, Florida, on 
December 14, 1960. Complainant was not represented at such 
hearing and no evidence was offered on its behalf. Respondent 
was represented at the hearing by Mark Denunzio, Jr., and he 
testified for respondent. 


FINDINGS OF FACT 


1. Complainant, Indiantown Farms, Inc., is a corporation 
whose address is Post Office Box 521, Belle Glade, Florida. 


2. Respondent is a partnership composed of Mark A. De- 
nunzio, Jr., Glen Harvey, and Thomas L. Ferrarini, doing busi- 
ness as Southland Produce Company, who address is Post Office 
Box 1769, Pompano Beach, Florida. At the time of the trans- 
actions involved in this proceeding, respondent was _ licensed 
under the act. 


8. On or about June 5, 1959, in the course of interstate com- 
merce, complainant contracted to sell to respondent 200 hampers 
of black Valentine beans at a price of $2.50 per hamper, or a total 
price of $500, f.o.b. Currituck, North Carolina. The beans were 
to be loaded on a truck hired by respondent and shipped to re- 
spondent’s customer in Chicago, Illinois. On or about June 6, 
1959, the parties entered into a second contract for 200 hampers 
of black Valentine beans on the same terms as the prior contract. 


4. On or about June 5 and 6, 1959, the above-mentioned 
beans were shipped by trucks from Currituck, North Carolina, 
arriving at respondent’s customer’s place of business in Chicago, 
Illinois, on or about June 8 and 9, 1959. 


5. Both lots of beans were federally inspected at Chicago. 
One lot inspected on June 8 had a range of less than 1 percent 
to 9 percent soft rot, with an average of 3 percent. The other 
lot inspected on June 9 had a range of less than 1 to 11 percent 
soft rot, averaging 6 percent. 


6. Respondent immediately advised complainant of the results 
of the federal inspections and of its rejection of both lots. Com- 
plainant authorized respondent to have the beans sold at Chicago 
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for complainant’s account. Respondent did so and forwarded to 
complainant account sales showing a deficit had been sustained 
on both lots. 


7. An informal complaint was filed on January 21, 1960, 
which was within 9 months after accrual of the alleged causes 
of action. 


CONCLUSIONS 


Complainant alleged in its complaint that the two lots of beans 
involved herein were sold on an f.o.b. Currituck, North Carolina, 
basis. Although respondent in its answer alleged that the sales 
were on a delivered rather than an f.o.b. basis, from the evidence 
it appears to be respondent’s position that both sales were f.o.b. 
as to price, with a guarantee of U.S. No. 1 grade on arrival at 
Chicago, Illinois. For the reason appearing hereinafter, it is un- 
necessary to decide whether complainant made such guarantee 
at the time the contracts were entered into. 


Upon arrival at Chicago the two lots of beans were federally 
inspected. The certificates of these inspections, of which official 
notice is taken, indicate that both lots failed to grade U.S. No. 1 
because of soft rot in excess of the allowable tolerance of 1 per- 
cent. Mark Denunzio, Jr. testified that complainant was imme- 
diately advised of the results of these inspections and of his 
rejection of the beans, whereupon complainant authorized re- 
spondent to have the beans resold at Chicago for complainant’s 
account, one lot by Merkel Comany and the other by Charles 
Abbate Company. On the basis of this evidence, and in the 
absence of any evidence to the contrary by complainant, it is 
concluded that the parties agreed to abrogate the original con- 
tracts and have respondent dispose of the beans for complain- 
ant’s account. 


Although the evidence is not too clear on this point, it appears 
that the resale of the beans resulted in a deficit. Respondent in 
its answer alleged that it sustained a loss on the transactions. 
Denunzio testified that the accountings and inspection certificates 
were promptly forwarded to complainant. 


In view of the foregoing, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 7374) 


R. G. JAMES v. CAL-MEX CORPORATION AND/OR A. W. BEEGEL. 
PACA Docket No. 8045. Decided September 14, 1961. 


Failure to Pay—Default 


Respondent Cal-Mex Corporation is ordered to pay to complainant the sum 
of $4,630.16. The complaint against respondent A. W. Beegel is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), a default order was issued on August 4, 1960, awarding 
reparation to complainant in the amount of $8,506.81, with inter- 
est from May 1, 1959, until paid. 


On August 9, 1960, each of the respondents sent a telegram 
to the Department requesting that the case be reopened. On 
August 17, 1960, an order was issued staying the order of 
August 4, 1960, and giving each respondent additional time, 
until September 1, 1960, in which to file a motion to reopen 
after default. 


Respondent A. W. Beegel filed a petition within the prescribed 
period. No petition was received from respondent Cal-Mex Cor- 
poration. 


On December 15, 1960, an order was issued denying the mo- 
tion to reopen after default filed by respondent Beegel. After 
receiving an extension of time, respondent Beegel, on January 
11, 1961, filed a petition for reconsideration of the order of 
December 15, 1960. This petition for reconsideration was dis- 
missed by order dated February 27, 1961. On March 14, 1961, 
respondent Beegel filed a petition for further reconsideration of 
respondent’s application to reopen after default. On March 17, 
1961, an order was issued vacating the order of August 4, 1960, 
setting aside respondent Beegel’s default in the filing of an 
answer in this proceeding, and accepting for filing the proposed 
answer attached to the petition of January 11. 


The case was set for hearing at Nogales, Arizona, on July 11, 
1961. Prior to any testimony being submitted by complainant 
and respondent Beegel relative to the merits of the case, how- 
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ever, the complainant notified the presiding officer that he and 
respondent Beegel had reached a settlement and that the case 
against respondent Beegel should be dismissed. Accordingly, the 
complaint as to respondent Beegel should be and hereby is dis- 
missed, 


Respondent Cal-Mex Corporation has filed no answer in this 
proceeding and is therefore in default. The issuance of an order 
against this respondent, without further procedure, is appro- 
priate pursuant to section 47.8(d) of the rules of practice (7 
CFR 47.8(d)). 


Respondent Cal-Mex Corporation is a corporation whose 
address is Post Office Box 97, Nogales, Arizona. At the time of 
the transactions involved in this proceeding, this respondent was 
licensed under the act. 


The facts alleged in the formal complaint with respect to 
respondent Cal-Mex Corporation are hereby adopted as findings 
of fact of this order, with the exception of the amount stated 
therein, $8,506.81, which amount complainant reduced to 
$4,630.16 at the oral hearing. The failure of respondent Cal- 
Mex Corporation to pay this sum, $4,630.16, to complainant is 
a violation of section 2 of the act (7 U.S.C. 499b). Accordingly, 
within 30 days from the date of this order, respondent Cal-Mex 
Corporation shall pay to complainant, as a reparation, $4,630.16, 
which we find to be the amount of damage to which complainant 
is entitled as a result of the violations found herein, with inter- 
est thereon at the rate of 5 percent per annum from May 1, 
1959, until paid. 


Copies hereof shall be served upon the parties. 


(No. 7375) 


GARWOOD JOHNS PRODUCE, INC. v. LEONARD O’DAY COMPANY. 
PACA Docket No. 7971. Decided September 15, 1961. 


Petition for Reconsideration—Dismissal 


The order of June 16, 1961, is supported by the evidence and the law ap- 
plicable thereto. Respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
Seq.), an order was issued on June 16, 1961, awarding com- 
plainant reparation in the amount of $896. A copy of the order 
was served upon respondent on June 24, 1961. On June 27, 1961, 
respondent requested and received an extension of time to July 
6, 1961, to file a petition for reconsideration. A stay order was 
issued on June 27, 1961, pending the issuance of a further order. 
Respondent filed a petition for reconsideration within the time 
allowed, a copy of which was served upon complainant’s repre- 
sentative by letter of July 12, 1961. Complainant filed a reply 
to respondent’s petition on July 25, 1961. 


Respondent has neither alleged nor proved in his petition for 
reconsideration any errors in our previous order. He simply 
reviews the evidence and insists that complainant “failed to dis- 
prove by a reasonable preponderance of the evidence the testi- 
mony of the respondent, to the effect that it purchased a carload 
of lettuce of ‘terminal quality’ or ‘suitable for Chicago,’” and 
further, that the lettuce delivered to respondent was not of the 
quality and condition as that inspected at the cooler by respond- 
ent’s purchasing agent, and that, therefore, the complaint should 
be dismissed. 


Respondent appears to take the position that, since in our 
previous order we found respondent’s evidence to be undisputed 
that the lettuce was represented by complainant’s agent to be 
of “terminal quality” or “suitable for Chicago,” the condition 
of the lettuce upon arrival was such as to justify a finding that 
it failed to meet these specifications. This is a completely unten- 
able position. Respondent has ignored that portion of our pre- 
vious order which states that, “The specifications ‘suitable for 
Chicago’ and ‘suitable for terminal market’ are not susceptible 
to a clear-cut definition”; and the further fact that, based upon 
Senini’s testimony as to what he meant by these terms, we con- 
cluded that the contract was simply for a car of lettuce of good 
quality and in good condition. Since a close examination of the 
evidence relating to the condition of the lettuce delivered to 
respondent indicated that complainant made good delivery under 
the contract, reparation was properly awarded to complainant. 


Having found no error in our previous order, and since it 
appears to be supported by the evidence and the law applicable 
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thereto, respondent’s petition for reconsideration should be and 
is hereby dismissed. 


The order of June 16, 1961, is reinstated and the reparation 
awarded to complainant therein shall be paid within 30 days 
from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 7376) 


C. J. PRETTYMAN, JR. v. J. E. NELSON & SONS. PACA Docket 
No. 8312. Decided September 15, 1961. 


Drayage—Jurisdiction of Secretary 


A contract for drayage or transportation of produce is not within the 
jurisdiction of the Secretary under the act. Respondent is ordered to 
pay to complainant the balance due on this transaction. 


Mr. W. J. Vaughan, Eastern Shore Shippers Traffic Association, Onley, 
Virginia, for complainant. Nelson & Campbell, of Altoona, Pennsyl- 
vania, for respondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on November 4, 1960, 
and the formal complaint was filed on January 6, 1961. Com- 
plainant alleges that on or about May 25, 1960, he sold and 
shipped to respondent one truckload of cabbage consisting of 
447 crates at the agreed price of $2.40 per crate, delivered 
Altoona, Pennsylvania, and that upon arrival respondent ac- 
cepted the cabbage but has since paid complainant only $717.35, 
leaving a balance due of $355.45. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on February 2, 1961. 
Copies of the report of investigation and formal complaint were 
served upon respondent on February 3, 1961. Respondent filed 
an answer on March 6, 1961, wherein he alleges that the cabbage 
arrived at destination on May 26, 1960, whereas the contract 
with complainant called for the load to be shipped on May 27, 
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1960, and be billed on the basis of the market for that date, or 
$2.15 per crate delivered. Respondent alleges he made remit- 
tances to complainant on the basis of $2.25 per crate delivered, 
less a deduction of $288.40 owed by complainant for drayage 
in 1957, and denies any further indebtedness to complainant. 


In the answer, respondent requested an oral hearing. Such 
request was denied and the shortened method of procedure was 
followed because the amount involved did not exceed $500, and 
it was not shown that an oral hearing was necessary for a 
proper presentation of the evidence. Pursuant to section 47.20 
of the rules of practice, complainant adopted the formal com- 
plaint and attached exhibits as his opening statement, and 
respondent adopted the answer and attached exhibits as his 
answering statement. 


FINDINGS OF FACT 


1. Complainant, C. J. Prettyman, Jr., is an individual whose 
address is Exmore, Virginia. 


2. Respondent is an individual, Donald G. Nelson, doing busi- 
ness as J. E. Nelson & Sons, whose address is 1029 Green 
Avenue, Altoona, Pennsylvania. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On May 25, 1960, in the course of interstate commerce, 
complainant sold to respondent one truckload of cabbage con- 
sisting of 447 crates. That same day, the load was shipped by 
complainant from the shipping point in Virginia, and it arrived 
in Altoona, Pennsylvania, on May 26, 1960, and was accepted 
by respondent. 


4. Respondent paid complainant $2.25 per crate for the cab- 
bage, less $288.40 claimed due from complainant on a trans- 
action in 1957, or a total of $717.35. 


5. The formal complaint was filed on January 6, 1961, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant contends that on May 25, 1960, he sold the load 
of cabbage to respondent for $2.40 per crate, delivered Altoona, 
Pennsylvania, and that the load was delivered on May 26. Re- 
spondent contends, however, that the cabbage was to have been 
shipped on May 27, 1960, and billed on the basis of the market 
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for that date, which was $2.15 per crate. According to respond- 
ent, this figure consists of the f.o.b. market price of $1.50 per 
crate, 10 cents per crate brokerage, 10 cents per crate for ice 
and 45 cents per crate for transportation charges. It appears 
that by way of compromise, respondent has paid complainant 
$717.35, which was at the rate of $2.25 per crate for the cabbage, 
less $288.40 allegedly owed by complainant to respondent for 
drayage in 1957. 


Each party had the burden of proving his contentions as to 
terms of the contract for cabbage. Since the contract was oral 
and there is no evidence to corroborate their respective positions, 
it is concluded that neither party has sustained the necessary 
burden of proof. In the absence of any proof as to such contract 
terms, complainant was entitled to at least the market value of 
the cabbage. Complainant has not shown that the price paid of 
$2.25 per crate was not the market value. 


The remaining question concerns the deduction of $288.40, 
which amount respondent claims is due from complainant for 
hauling potatoes on respondent’s truck to Pittsburgh, Pennsyl- 
vania, on June 22, 1957. Since this claim arose out of a separate 
or different transaction from that involved in the complaint 
herein and was not filed within the 9-month period of limitations 
specified in the act, it cannot be considered in this proceeding. 
Furthermore, it has been held that a contract for transportation 
of produce is not a transaction within the jurisdiction of the 
act. Reid and Joyce Packing Co. V. Touchstone, 15 A.D. 884. 
Accordingly, respondent’s failure to pay the balance due of 
$288.40 is in violation of section 2 of the act, for which repara- 
tion, with interest, should be awarded to complainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, $288.40, with interest thereon at 
the rate of 5 percent per annum from July 1, 1960, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 7377) 


SALT RIVER VALLEY PRODUCE Co. OF TEXAS, INC. v. HECHT 
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PRODUCE COMPANY. PACA Docket No. 8153. Decided Septem- 
ber 15, 1961. 


New Agreement—Counterclaim—Dismissal 


It is concluded that the original contract was abrogated by agreement of 
the parties. The complaint and counterclaim are dismissed. 


Mr. Eart G. Strohl, of Phoenix, Arizona, for complainant. Golbus & Golbus, 


of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on August 8, 1960, it is alleged 
that complainant sold to respondent one carload of lettuce con- 
taining 600 two-dozen size cartons at $2.50 per carton, plus 15 
cents per carton for vacuum cooling, for a total contract price 
of $1,590, f.o.b. Weslaco, Texas, to be shipped to Chicago, 
Illinois. It is alleged, further, that the carload of lettuce was 
shipped to and accepted by respondent, but that no part of the 
purchase price has been paid. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
on September 2, 1960. A copy of the report of investigation was 
served upon complainant on the same date. A supplemental re- 
port of investigation was also served on the parties. Respondent 
filed an answer and counterclaim on September 16, 1960. 

Respondent denies the contract as alleged by complainant, and 
denies being indebted to complainant for any amount on account 
of this transaction. As a further defense, it is alleged that com- 
plainant tendered a carload of deteriorated lettuce to respondent 
at Chicago, Illinois; that the parties agreed that the defective 
commodity should be diverted to Grand Rapids, Michigan, where 
respondent was to handle it for complainant’s account with full 
protection against loss due to the condition and quality of the 
lettuce; and that the lettuce was found to be worthless upon 
arrival at Grand Rapids and was abandoned to the carrier. As 
a counterclaim, respondent demands $500 damages allegedly 
sustained as the result of complainant’s failure to deliver a car- 
load of lettuce which was in conformity with the implied war- 
ranties of sale. 
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An oral hearing was held at Grand Rapids, Michigan, on 
March 14, 1961. The depositions of Kenneth Hagin and Mrs. 
Virginia Hagin were received for complainant. Respondent was 
represented by counsel and introduced the testimony of Nathan 
Hecht and the depositions of George DePaoli, S. H. Becker, and 
J. Zielinski. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Salt River Valley Co. of Texas, Inc., is a 
corporation whose address is Post Office Box 1769, Phoenix, 
Arizona. At the time of the transaction involved in this pro- 
ceeding, complainant was licensed under the act. 


2. Respondent, Hecht Produce Company, is a partnership 
composed of Nathan Hecht, Peter Hecht, and Marvin A. Armock, 
whose address is 109 City Wholesale Market, Grand Rapids, 
Michigan. At the time of the transaction involved in this pro- 
ceeding, respondent was licensed under the act. 


3. On or about February 27, 1960, in the course of inter- 
state commerce, complainant sold to respondent one carload con- 
sisting of 600 cartons of two-dozen size lettuce at $2.50 per car- 
ton, plus 15 cents per carton for precooling, or a total contract 
price of $1,590, f.0.b. Weslaco, Texas. The lettuce was sold sub- 
ject to inspection and acceptance by respondent upon arrival 
at Chicago, Illinois. The purchase was negotiated by George 
DePaoli acting as broker for both parties. 


4. In fulfillment of the contract, on or about February 27, 
1960, complainant shipped car ART 27473 containing 600 car- 
tons of two-dozen size lettuce from Weslaco, Texas, to respond- 
ent at Chicago, Illinois. 


5. Car ART 27473 arrived at Chicago, Illinois, on or about 
March 2, 1960. The shipment was promptly inspected by re- 
spondent’s agent, S. H. Becker, who notified respondent that the 
lettuce was unacceptable due to its poor quality and condition. 
Respondent relayed this information to George DePaoli who, 
in turn, discussed it with complainant. Complainant authorized 
respondent to resell the shipment at Chicago. Respondent was 
unable to sell the lettuce or to place it for sale on consignment 
at Chicago. On or about March 4, 1960, complainant authorized 
respondent to move the car to Grand Rapids, Michigan, for 
disposition, and agreed to grant respondent full protection from 
any loss which might be sustained in the handling thereof. 
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6. On the basis of complainant’s instructions, respondent 
ordered the carrier to divert the shipment to Grand Rapids, 
Michigan, on or about March 5, 1960. The shipment was delayed 
in transit and did not arrive at Grand Rapids until on or about 
March 9, 1960. 


7. Upon arrival at Grand Rapids, respondent examined the 
lettuce and found it to be frozen and decayed. Respondent or- 
dered a federal inspection to be made of the shipment, which 
was accomplished on the same date. The inspector reported 4% 
serious damage by freezing injury and an average of 45% decay 
in the wrapper leaves, 4% tipburn and an average of 13% 
decay in the head leaves, and freezing damage 1 to 4 inches in 
from the floor racks and bunker wall so located as to indicate 
freezing occurred in the car. The cost of the inspection was 
$40.12, which was paid by respondent. 


8. Due to the deteriorated and damaged condition of the 
lettuce, respondent determined that it had no commercial value 
and abandoned it to the carrier. 


9. Respondent has made no payment to complainant on ac- 
count of this transaction. Complainant has not paid respondent 
for the expense of the federal inspection at Grand Rapids, 
Michigan. 


10. The formal complaint was filed on August 8, 1960, which 
was within 9 months after the accrual of the alleged cause of 
action. 


CONCLUSIONS 


The only direct evidence in the record regarding the making 
of this contract is the testimony of George DePaoli, produce 
broker, who served as agent of both parties in negotiating the 
contract of sale. DePaoli testified that the carload of lettuce was 
sold to respondent on the terms: “car purchased basis to be in- 
spected and accepted at Chicago by the Hecht Produce Com- 
pany.” These terms were embodied in the confirmation of the 
sale which DePaoli issued to the parties on February 27, 1960. 
DePaoli also testified that after the lettuce was found to be in 
an unsatisfactory condition upon arrival at Chicago, he called 
complainant and discussed the disposition of the shipment; that 
complainant offered a 50 cents per carton allowance on the 
lettuce if respondent would accept it, which offer respondent 
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refused; that complainant then requested respondent to find a 
purchaser for the lettuce at Chicago; and that respondent was 
unable to sell or consign the lettuce at Chicago, and complainant 
authorized respondent to divert the shipment to Grand Rapids 
for resale and guaranteed respondent full protection from any 
loss in the handling of the lettuce. According to DePaoli, he con- 
firmed this understanding in his telegram to complainant on 
March 4, 1960, which reads: “PER PHONE CONVERSATION 
REGARDING ART 27473 HECHT PRODUCE CO. HANDLING 
WANTS FULL PROTECTION ACCOUNT CONDITION AND 
QUALITY.” DePaoli testified that all of his conversations were 
had with complainant’s salesman, Sid Zimel, and that he had no 
conversations or contacts with any other officer or employee of 
complainant regarding this shipment. 


Complainant denies that this shipment was sold subject to 
inspection and acceptance by respondent at Chicago, but con- 
tends that this was a straight f.o.b. sale. Complainant also denies 
that it authorized respondent to sell the lettuce for complainant’s 
account, or that it offered respondent full protection in the 
handling of the shipment, 


The only affirmative evidence offered by complainant to prove 
that this was a straight f.o.b. contract is an invoice issued by 
complainant on February 27, 1960, which makes no mention that 
the car was sold subject to inspection and acceptance by re- 
spondent at Chicago. However, DePaoli testified that when he 
received this invoice, he called Sid Zimel and objected to the 
omission of these terms. DePaoli testified that the correct terms 
of the contract were as stated in his confirmation of the sale 
which was issued to both parties. 


The remainder of complainant’s evidence is negative in 
character. Kenneth Hagin and Virginia Hagin testified that they 
had no record of DePaoli’s confirmation of the sale and no 
knowledge of ever having received it. Hagin stated that he heard 
Sid Zimel discussing this shipment with DePaoli by telephone, 
and that Zimel handled the negotiations with DePaoli with 
respect to the transaction. He stated that there was no change 
made in the original contract after the shipment arrived at 
Chicago, but he does not say what evidence caused him to reach 
this conclusion. 

It is apparent from the evidence that Sid Zimel was the only 
person connected with complainant who had direct knowledge 
of what agreements were made with respect to this carload of 
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lettuce. Zimel alone is in a position to explain or refute the 
testimony given by DePaoli. But complainant failed to obtain 
Zimel’s testimony. The only explanation for this failure is the 
statement made by Mr. Hagin that “Mr. Zimel is not with us 
any more and not now friendly to our interest.” 


It is concluded that complainant has failed to prove that this 
carload of lettuce was sold on a straight f.o.b. basis, and has 
failed to disprove the affirmative defenses asserted by respond- 
ent. It is concluded, further that respondent has proved by 
competent evidence that this carload of lettuce was sold subject 
to inspection and acceptance by respondent upon arrival at 
Chicago; that respondent refused to accept it upon arrival; and 
that a new agreement was entered into between the parties 
whereunder respondent was to dispose of the shipment at Grand 
Rapids, Michigan, with complainant guaranteeing full protec- 
tion against any loss. It is concluded, further, that respondent’s 
abandonment of the shipment to the carrier at Grand Rapids 
was justified, in view of the decayed and damaged condition of 
the lettuce, and that respondent is free from any liability to 
complainant on account of this transaction. Accordingly, this 
complaint should be dismissed. 


Respondent makes counterclaim for damages allegedly sus- 
tained as the result of complainant’s failure to deliver a carload 
of good lettuce as called for in the contract. Since we have found 
that the original contract was abrogated by agreement of the 
parties, complainant cannot be held liable to respondent for any 
alleged damages arising from its failure to make good delivery. 

Respondent also seeks to recover $40.12, the cost of the federal 
inspection made at its request at Grand Rapids, Michigan. Re- 
spondent claims in its brief that this inspection was made for 
complainant’s benefit and use as evidence in establishing a claim 
against the carrier for the delay and mishandling of the ship- 
ment. However, there is no evidence to support this contention. 
Accordingly, respondent’s counterclaim should be dismissed. 


ORDER 
The complaint is dismissed. 


The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 7378) 


In re HARRISBURG DAILY MARKET, INC. and In re M. & S. DIs- 
TRIBUTING COMPANY. PACA Dockets No. 7892 and No. 7893. 
Decided September 19, 1961. 


Evidence—Inspection Certificates 


The record sustains finding that the potatoes involved were packed in bags 
marked “U.S. No. 1,” were sold or consigned and shipped in interstate 
commerce and were not at time of shipment U.S. No. 1 because of 
permanent grade defects against contention that the potatoes inspected 
at destination were not those shipped and that destination inspection 
did not reflect grade or quality of entire load. 


Section 2(5)—Violation—Subjective Mental Elements 


The act of misrepresenting by the means specified in section 2(5) in con- 
nection with the subject matter there described constitutes a violation 
of such section irrespective of the intent of the licensee to misrepresent 
or even knowledge that a representation is untrue. 


Section 9(b) of Administrative Procedure Act— 
Willfulness—Administrative Warnings 


Where notice requirements of section 9(b) met license suspension author- 
ized absent a showing of willfulness and administrative warnings do 
not constitute evidence that later isolated shipments of misbranded 
potatoes were willful. 


Section 4(d)—Fitness—False Statement— 


A finding of unfitness for a license under section 4(d) not appropriate 
absent evidence of participation in or supervision of the practices of 
the character prohibited by the act. Complainant also failed to sustain 
burden of proof that statement contained in application was false or 
to establish the materiality thereof. 


Mr John C. Chernauskas, for complainant. Reynolds & Lipsitt, of Harris- 
burg, Pennsylvania, and Mr. Charles O. Pratt, of Washington, D. C., 
for respondents. Mr. Clarence H. Girard, Hearing Examiner. 


Decision by Charles S. Murphy, Under Secretary 


PRELIMINARY STATEMENT 


This is a consolation of two proceedings under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). On March 1, 1960, M. & S. Distributing Company, a 
partnership composed of Margaret Hoffman Wagner and Serell 
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Seabrun Wagner, Jr., applied to the Regulatory Branch, Fruit 
and Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture, for a license under the act 
as a commission merchant, dealer, or broker to engage in the 
business of handling fresh and frozen fruits and vegetables in 
interstate and foreign commerce. On March 15, 1960, the Deputy 
Director, Fruit and Vegetable Division, filed a notice to show 
cause why a license should not be denied to M. & S. Distributing 
Company because of past actions of the character prohibited by 
the act by Serell Seabrun Wagner, Jr., while he was acting as 
an officer of Harrisburg Daily Market, Inc., a corporation 
licensed under the act, and because of a materially false or mis- 
leading statement contained in the application for a license. 


A disciplinary proceeding under the act was instituted against 
Harrisburg Daily Market, Inc., by a complaint filed March 15, 
1960, by the Deputy Director, Fruit and Vegetable Division. The 
complaint alleges that respondent Harrisburg Daily Market, Inc., 
during the period November 1958 through February 1960, mis- 
represented the grade or quality of 10 lots of potatoes it shipped 
or sold in interstate commerce in that the sacks containing the 
potatoes were marked “U.S. No. 1,” when in fact the potatoes 
failed to meet the requirements for the U.S. No. 1 grade at the 
time of shipment. It is further alleged in the complaint that these 
misbrandings constituted “willful, repeated, and/or flagrant vio- 
lations” of section 2(5) of the act (7 U.S.C. 499b(5) ). 


Each respondent filed an answer April 29, 1960. In general, 
each answer denies (1) that respondent Harrisburg misrepre- 
sented the grade or quality of the potatoes, (2) that some of 
the potatoes failed to grade U.S. No. 1, and (3) that Harrisburg 
was responsible for the misbranding of the potatoes that did not 
grade U.S. No. 1. In addition, the answer of respondent M. & S. 
Distributing Company denies that Serell Seabrun Wagner, Jr., 
had any knowledge of the alleged misbranding transactions or 
that, in effect, ha knew that the statement contained in the 
application was incorrect. 


A hearing was held in these proceedings May 26 and 27, 1960, 
in Harrisburg, Pennsylvania, before Clarence H. Girard, Hear- 
ing Examiner, Office of Hearing Examiners, United States De- 
partment of Agriculture. Because the two proceedings involve 
common questions of law and fact, the hearing examiner con- 
solidated them for hearing and decision. At the hearing, respond- 
ents were represented by William W. Lipsitt, Attorney at Law, 
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Harrisburg, Pennsylvania. Complainant was represented by John 
C. Chernauskas, Office of the General Counsel, United States De- 
partment of Agriculture. After the hearing, the parties filed 
briefs. On March 31, 1961, the hearing examiner filed a report 
containing proposed findings of fact and conclusions and recom- 
mending that respondent corporation’s license be suspended for 
a period of 21 days and that respondent M. & S. Distributing 
Company not be issued a license until the expiration of the per- 
iod of suspension of the license of Harrisburg Daily Market, Inc. 
Respondents filed exceptions to the hearing examiner’s report, 
and oral argument was held July 26, 1961. The parties then filed 
additional briefs. 


FINDINGS OF FACT 


1. Respondent Harrisburg Daily Market, Inc., is a corpora- 
tion organized and existing under the laws of the State of Penn- 
sylvania, whose main office is located at 1917 North Seventh 
Street, Harrisburg, Pennsylvania. Pursuant to the licensing pro- 
visions of the act, license No. 163132 was issued to this re- 
spondent March 1, 1956. This license has been renewed on each 
anniversary date and is presently in effect. At the time of the 
transactions involved herein, the officers of Harrisburg Daily 
Market, Inc., were Serell Seabrun Wagner, Jr., president, Serell 
Seabrun Wagner, Sr., vice-president, George Levi Haring, secre- 
tary, and Jean Dorcus Wagner, treasurer. 


2. Respondent M. & S. Distributing Company is a partner- 
ship composed of Margaret Hoffman Wagner and Serell Seabrun 
Wagner, Jr., whose address is 4339 North Front Street, Harris- 
burg, Pennsylvania. Serell Seabrun Wagner, Jr., was president 
of Harrisburg Daily Market, Inc., at the time of the transactions 
involved herein. 


3. The application of M. & S. Distributing Company for a 
license under the act, dated February 25, 1960, and filed March 
1, 1960, was signed by both partners and states, in effect, that 
to the best of their knowledge none of the partners has been 
‘an officer, stockholder, partner or owner of a firm against which 
there is a pending complaint under the Act.” On February 25, 
1960, the date of the M. & S. Distributing Company license appli- 
cation, three reparation complaints alleging violations of section 
2 of the act were pending before the Department of Agricul- 
ture against Harrisburg Daily Market, Inc. The complaints were 
as follows: 
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(a) National Produce Distributors, Inc. v. Harrisburg Daily 
Market, Inc., PACA Docket No. 7464, charging Harrisburg Daily 
Market, Inc., with failure to pay for four cars of potatoes 
shipped in May 1958. The formal complaint was served on Har- 
risburg Daily Market, Inc., December 12, 1958, and its answer 
was filed January 5, 1959. On February 2, 1959, Harrisburg 
Daily Market, Inc., filed an amended answer and a counterclaim. 
A hearing in the proceeding was held in Harrisburg, Pennsyl- 
vania, July 9, 1959, and thereafter briefs were filed. 


(b) C. E. Jackson Co. v. Harrisburg Daily Market, Inc., 
PACA Docket No. 7814, charging Harrisburg Daily Market, Inc., 
with failure to pay for a truckload of peaches shipped in Sep- 
tember 1958. The formal complaint was served on Harrisburg 
Daily Market, Inc., November 12, 1959, and its answer was filed 
November 27, 1959. 


(c) W. & M Produce Co., Inc. Vv. Harrisburg Daily Market, 
Inc., PACA Docket No. 7798, charging Harrisburg Daily Market, 
Inc., with failure to pay for a truckload of potatoes shipped in 
June 1959. The formal complaint was served on Harrisburg 
Daily Market, Inc., October 30, 1959, and its answer was filed 
November 18, 1959. 


4. Harrisburg Daily Market, Inc., was organized into two 
divisions: a potato division, under the management of Serell 
Seabrun Wagner, Sr., which was engaged in the purchase and 
sale of carloads and truckloads of potatoes; and a produce divi- 
sion, managed by Serell Seabrun Wagner, Jr., which was a 
service wholesale operation in the city of Harrisburg. 


5. The United States Standards for potatoes (7 CFR 51.1540 
et seq.) provide the following requirements for the U.S. No. 1 
grade: 


§ 51.1541 U.S. No. 1. “U.S. No. 1” consists of potatoes 
of one variety or similar varietal characteristics which 
are fairly well shaped; which are not frozen: and which 
are free from freezing injury, blackheart, late blight, 
southern bacterial wilt, ring rot, soft rot or wet break- 
down, and free from damage caused by dirt or other 
foreign matter, sunburn, greening, second growth, 
growth cracks, air cracks, hollowheart, internal dis- 
coloration, external discoloration, shriveling, sprouting, 
scab, dry rot, rhizoctonia, dried stems, insects, larvae, 
worms, other disease, or mechanical or other means. 
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(a) Size. Unless otherwise specified, the diameter 
of each potato shall be not less than 1% inches. (See 
§ 51.1545.) 


(b) Tolerances for defects. In order to allow for 
variations, other than size, incident to proper grading 
and handling, not more than a total of 11 percent, by 
weight, of the potatoes in any lot may fail to meet the 
requirements of this grade: Provided, That included in 
this amount not more than the following percentages 
shall be allowed for the defects listed: 


(1) 6 percent for potatoes having external defects; 
and, 

(2) 5 percent for potatoes which are damaged by 
hollowheart, internal discoloration or other internal 
defects: And provided further, That included in the 
above tolerances for external and internal defects not 
more than 3 percent shall be allowed for potatoes which 
are frozen or affected by southern bacterial wilt, ring 
rot, late blight, soft rot or wet breakdown, including 
therein not more than 1 percent for potatoes which are 
frozen or affected by soft rot or wet breakdown. (See 
§ 51.1547.) 


6. In addition to the requirements set forth in Finding of 
Fact 5, section 51.1547 of the United States Standards for pota- 
toes (7 CFR 51.1547) contains requirements for “sample tol- 
erances” which are applicable to all U.S. grades of potatoes, 
including U.S. No. 1, as follows: 

§ 51.1547 Application of tolerances. (a) The contents 
of individual packages in the lot, based on sample in- 
spection, are subject to the following limitations: Pro- 
vided, That the averages for the entire lot are within 
the tolerances specified for the grade: 

(1) For packages which contain more than 15 
pounds, when a tolerance of 10 percent or more is pro- 
vided, individual packages in the lot shall have not 
more than one and one-half times the tolerance speci- 
fied, and when a tolerance of less than 10 percent is 
provided, individual packages in the lot shall have not 
more than double the tolerance specified, except that 
for potatoes which are frozen or affected by soft rot 
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or wet breakdown, en route or at destination, not more 
than one-tenth of the packages may contain not more 
than four times the tolerance specified, and except that 
at least one defective and one off-size potato may be 
permitted in any package; and 


(2) For packages which contain 15 pounds or less, 
individual packages in the lot are not restricted as to 
the percentage of defects and off-size: Provided, That 
not more than one-tenth of the packages may have more 
than one potato which is frozen or affected by soft rot 
or wet breakdown. 


7. The sample tolerances limit the amount of defects which 
may be contained in any one sample of potatoes and are applied 
to U.S. No. 1 grade potatoes as follows: The allowable toler- 
ances for U.S. No. 1 potatoes are 6 percent for external defects 
and 5 percent for internal defects, a total of 11 percent (see 
Finding of Fact 5). Under the sample tolerance provision with 
respect to packages which contain more than 15 pounds, no one 
sample can exceed double the 6 percent or the 5 percent allow- 
able tolerance. Therefore, if a particular sample in a lot con- 
tains 13 percent external defects, the entire shipment will fail 
to grade U.S. No. 1 because the sample tolerance exceeds double 
the 6 percent allowable tolerance for external defects in the lot 
as a whole, and this follows irrespective of the percentage of 
internal defects. 


8. “Permanent” grade defects are defects present at the point 
of origin or shipment and do not increase in transit. The follow- 
ing are examples of permanent defects found in the various lots 
of potatoes described in succeeding findings. “Sunburn” is of 
field origin and results when potatoes are unearthed and are 
exposed to the sun for any length of time. This defect never 
occurs during transit under present-day transit conditions. “Cuts 
and bruises” occur in harvesting, grading, and packing. Cuts are 
most often caused by the mechanical equipment which unearths 
the potatoes. Bruises or “mechanical damage” are also caused 
by mechanical harvesting, but are more often caused by the belt 
used for grading. When there are pile-ups on the belt but the 
belt keeps moving, the potatoes are bruised by the friction or 
abrasive action of the belt. Cuts and bruises can also occur after 
potatoes are placed in sacks, but if this takes place the damage 
occurs to the potatoes next to the sack and the ones in the center 
would be unaffected. In addition, shipping point cuts and bruises 
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can be distinguished from transit cuts and bruises because the 
latter are fresh while the former are old, dry, and discolored. 
“Misshapen” is another permanent defect. A potato is misshapen 
if it does not conform to the shape prescribed for a particular 
variety. “Scab” and “worm damage” are also permanent defects 
of field origin that develop during the growing process. The 
foregoing are all “external” defects, for which the U.S. No. 1 
lot tolerance is 6 percent and the sample tolerance is 12 percent. 
Government inspectors are trained to distinguish between 
shipping point or permanent grade defects and transit defects 
and they are recorded separately on destination inspection cer- 
tificates. Permanent defects are recorded on such certificates 
under the heading “Quality,” whereas defects of a continuing 
or progressive nature, such as soft rot, are reported under the 
heading “Condition.” 


9. On or about November 4, 1958, Harrisburg Daily Market, 
Inc., sold and shipped in interstate commerce 700 50-pound sacks 
of potatoes to Kaler Produce Co., Miami, Florida. The potatoes 
were in sacks marked “U.S. No. 1.” The potatoes failed to meet 
the requirements of the grade market on the sacks because of 
permanent grade defects ranging from 16 to 27 percent, average 
approximately 25 percent, chiefly sunburn, cuts, and bruises, and 
4 to 11 percent, average 8 percent, Late Blight Tubor Rot, as 
revealed by a Federal inspection made in Miami, Florida, on or 
about November 6, 1958. The permanent defects were greatly in 
excess of both the lot and sample tolerances, and were present 
in the potatoes at shipping point. Harrisburg purchased these 
potatoes from Pennsylvania Co-operative Potato Growers, Inc., 
and they were loaded at Maple Lawn Farms. At the time the 
potatoes were being loaded, Serell S. Wagner, Sr., Harrisburg’s 
vice-president, was having “trouble” with other lots of potatoes 
loaded at Maple Lawn Farms because they were breaking down. 
He nevertheless shipped the Kaler load, and when he was in- 
formed that the potatoes failed to grade U.S. No. 1 at Miami, 
he stated that his “suspicions were confirmed that the potatoes 
weye no good, or as we say, they were out of grade.” 


19. By telegram dated November 7, 1958, the Regulatory 
Brinch, Fruit and Vegetable Division, notified Harrisburg Daily 
Mi: rket, Inc., that the Kaler shipment was misbranded in viola- 
tien of the act and requested an explanation of a statement of 
what respondent Harrisburg was going to do to prevent a re- 
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currence. Respondent corporation’s reply did not deny the mis- 
branding, but stated that any further shipments from Maple 
Lawn Farms would be marked “Unclassified,” and that any time 
Harrisburg was in doubt as to the grade of a load it would have 
an inspection made before loading. 


11. On or about November 12, 1958, Harrisburg Daily 
Market, Inc., sold and shipped two lots of potatoes in interstate 
commerce to Ben Singer, Cleveland, Ohio. One lot consisted of 
460 50-pound sacks of regular potatoes and the other lot con- 
sisted of 150 50-pound sacks of “Bakers.” All sacks were marked 
“U.S. No. 1.” The regular potatoes failed to meet the require- 
ments of the grade marked on the sacks because of permanent 
grade defects ranging from 6 to 30 percent, averaging approxi- 
mately 15 percent, consisting chiefly of misshapen, bruises, and 
sunburn. The “Bakers” failed to meet the requirements of the 
grade marked on the sacks because of permanent grade defects 
ranging from 25 to 50 percent, averaging approximately 30 per- 
cent, chiefly misshapen, shatter bruises and cuts, and 6 percent 
late blight. Federal inspection of the two lots was made in Cleve- 
land, Ohio, on or about November 20, 1958. These two lots were 
packed by respondent Harrisburg at its Tamaqua packing house 
(see Finding of Fact 12) and carried this respondent’s brand 
names “Blue Mountain Brand, Bakers” and “Blue Mountain U.S. 
No. 1, A.” There was no Federal inspection of the lots before 
they were packed or shipped from Tamaqua. 


12. By telegram dated November 26, 1958, the Regulatory 
Branch notified Harrisburg Daily Market, Inc., that the two lots 
of potatoes in the Singer shipment were misbranded in violation 
of the act and requested an explanation and the steps respondent 
corporation was taking to prevent a recurrence. Wagner, Sr., 
replied by letter dated November 28, 1958, in which he stated 
that the Tamaqua Freezer & Warehouse Co., is a corporation 
wholly owned by him and his wife and is used to grade and 
pack potatoes for Harrisburg Daily Market, Inc. The letter 
further stated: “I am extremely sorry that this happened, es- 
pecially, since it cost me several hundred dollars and if I ever 
get another inspection that shows my man is careless he shall 
be replaced. But inasmuch as this is the first time that anything 
that has gone out of my own grading shed has gone out of grade 
at destination, feel should give him another chance.” 


13. On or about March 21, 1959, Harrisburg Daily Market, 
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Inc., sold and shipped 690 50-pound sacks of potatoes in inter- 
state commerce to Baker Produce Co., Forest Park, Georgia. The 
potatoes were in sacks marked “U.S. No. 1,” but failed to meet 
the requirements of that grade because of permanent grade 
defects ranging from 5 to 15 percent, average 9 percent, mostly 
sunburn, cuts, and bruises, as revealed by Federal inspection in 
Forest Park March 23, 1959. The potatoes were packed in bags 
marked “Scotty Brand,” the brand name of Trio Farms, Beth- 
lehem, Pennsylvania, from whom respondent Harrisburg pur- 
chased the potatoes. Trio Farms made the sale to respondent 
corporation on behalf of a grower, who packed the potatoes in 
bags furnished by Trio Farms. 


14. By letter dated March 26, 1959, the Regulatory Branch 
notified respondent Harrisburg that the potatoes in the Baker 
shipment were misbranded in violation of the act. The letter 
contained the following statement: 


We must request from you a complete explanation for 
the shipment of this misbranded lot and a definite state- 
ment outlining the exact steps you are taking to pre- 
vent a recurrence. Please bear in mind that while you 
may not have packed and graded the potatoes in ques- 
tion, the Act prohibits the shipment, sale or offer for 
sale in interstate and foreign commerce of any fruit or 
vegetable that is misbranded in any manner. 


Harrisburg’s reply, by telegram, with respect to the Baker 
Produce Co., shipment was as follows: 


ANSWERING ATLANTA LOAD PURCHASED 
FROM TRIO FARMS NAZARETH PENNA. WHO 
THOUGHT THEY WERE USONE. 


15. On or about March 26, 1959, Harrisburg Daily Market, 
Inc., sold and shipped 700 50-pound sacks of potatoes in interstate 
commerce to Overton Super Markets, South Norfolk, Virginia. 
The potatoes were in paper bags marked “Family Treat Brand, 
U.S. No. 1, 50 lbs. net,” but failed to meet the requirements of 
the grade marked on the sacks because of permanent grade 
defects ranging from 1 to 25 percent, average approximately 
15 percent, chiefly scab, as revealed by Federal inspection in 
South Norfolk, March 27, 1959. The potatoes had been pur- 
chased by Harrisburg from Trio Farms and had been packed 
by several growers. Respondent Harrisburg received the potatoes 
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at the Tamaqua warehouse (see Finding of Fact 12), from which 
they were shipped to South Norfolk. 


16. By telegram dated March 30, 1959, the Regulatory 
Branch notified Harrisburg Daily Market, Inc., that the potatoes 
in the Overton shipment were misbranded. The telegram states, 
in part, as follows: 


IN VIEW OF NUMEROUS MISBRANDED SHIP- 
MENTS BY YOU, REQUEST GOOD AND SUFFI- 
CIENT REASONS WHY APPROPRIATE ACTION 
UNDER ACT SHOULD NOT BE TAKEN. 


Respondent Harrisburg in its reply of March 31, 1959, stated 
that it would not ship any more Pennsylvania potatoes that 
season in bags marked U.S. No. 1, unless Government inspection 
was obtained before shipment. In an exchange of correspondence 
that followed between respondent corporation and the Regulatory 
Branch, respondent Harrisburg was informed that, as shipper, it 
was responsible for the misbranding, irrespective of the liability 
of the original packer, and was advised that, to protect its inter- 
ests, Harrisburg should require the packer or seller from whom 
it purchases potatoes to secure shipping point inspection. Re- 
spondent Harrisburg was further informed that no further 
action would be taken in this matter, but that it would become 
a part of the permanent record to be used in the event of future 
violations. 


17. On or about October 15, 1959, Harrisburg Daily Market, 
Inc., sold and shipped 300 50-pound sacks of potatoes in inter- 
state commerce to Berry’s Wholesale Fruits & Produce, Wash- 
ington, D. C. The potatoes were in sacks marked “50 lbs. Net, 
U. S. No. 1, Size A, Blue Mountain Brand Potatoes Distributed 
by Tamaqua Freezer & Whse. Co., Tamaqua, Penna.” The pota- 
toes failed to meet the requirements of the grade marked on the 
sacks because of permanent defects ranging from 11 to 14 
percent, average 13 percent, consisting of worm damage, sun- 
burn, misshapen stock, and mechanical damage, as revealed by 
Federal inspection made in Washington, D. C., October 21, 1959. 
Prior to the institution of these proceedings, the Regulatory 
Branch did not notify respondent Harrisburg that the potatoes 
in this shipment had been misbranded. 


18. On or about October 28, 1959, Harrisburg Daily Market, 
Inc., shipped 700 50-pound sacks of potatoes in interstate com- 
merce to Sid Goodman & Co., Baltimore, Maryland, for sale on 
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consignment for its account. The potatoes were in paper sacks 
marked “50 Lbs. Net, U.S. No. 1, Size A, Blue Mountain Brand 
Potatoes, Distributed by Tamaqua Freezer & Whse. Co., Tama- 
qua, Penna.” The potatoes failed to meet the requirements of 
the grade marked on the sacks because of permanent grade 
defects ranging from 12 to 17 percent, average 14 percent, con- 
sisting of mechanical damage, misshapen stock, second growth, 
and sunburn, as revealed by Federal inspection in Baltimore 
October 29, 1959. Two days prior to the Goodman shipment, 
respondent Harrisburg contracted to purchase two loads of pota- 
toes from Trio Farms. Respondent corporation received the first 
load in Harrisburg and discovered that the potatoes therein did 
not grade U.S. No. 1. In the meantime the second load was 
rolling towards Harrisburg to be used to fill an order for a 
customer in Youngstown, Ohio. Wagner, Sr., was sure the pota- 
toes in the second load also would not grade U.S. No. 1, and 
he contacted Goodman in Baltimore, who agreed to handle the 
load for respondent Harrisburg or the grower and to obliterate 
the grade marks before sale if necessary. The misbranded load 
was permitted to move to Baltimore instead of being stopped 
and unloaded in Harrisburg. Sid Goodman & Co., sold the pota- 
toes on behalf of respondent Harrisburg after the marks had 
been obliterated in the presence of a Federal inspector as the 
potatoes were being unloaded. Prior to the institution of these 
proceedings, the Regulatory Branch did not notify respondent 
Harrisburg that the Goodman shipment had been misbranded. 


19. On or about January 17, 1960, Harrisburg Daily Market, 
Inc., sold and shipped 700 50-pound sacks of potatoes in inter- 
state commerce to Heaton & Barry, Forest Park, Georgia. The 
potatoes were in sacks marked “Scott Brand, Pennsylvania Pota- 
toes, U.S. No. 1, 50 lbs. net. Trio Farms, Bethlehem, Pa.” The 
potatoes failed to meet the requirements of the grade marked 
on the sacks because of permanent grade defects ranging from 
6 to 30 percent, average 14 percent, mostly cuts, bruises, sur- 
face scab and sunburn, as revealed by a Federal inspection in 
Forest Park, January 18, 1960. The potatoes had been purchased 
by respondent Harrisburg from Trio Farms and delivered to the 
Tamaqua warehouse, at which place they were reloaded for 
shipment to Forest Park, Georgia. While the potatoes were being 
loaded into storage in Tamaqua, approximately 18 sacks broke 
open and had to be repacked. 


20. By telegram dated January 20, 1960, the Regulatory 
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Branch notified Harrisburg Daily Market, Inc., that the potatoes 
shipped to Heaton & Barry were “badly misbranded,” in viola- 
tion of the act and requested an explanation. Wagner, Sr., re- 
plied by telephone that the potatoes had been purchased from 
Trio Farms as U.S. No. 1 potatoes. 


21. On or about February 8, 1960, Harrisburg Daily Market, 
Inc., sold and shipped approximately 670 50-pound sacks of pota- 
toes in interstate commerce to Heaton & Son, Forest Park, 
Georgia. The potatoes were in paper sacks marked “Blue Moun- 
tain brand, Tamaqua Freezer and Warehouse Co., Tamaqua, 
Pennsylvania, U.S. No. 1, 50 lbs. net.” The potatoes failed to 
meet the requirements of the grade marked on the sacks because 
of permanent grade defects ranging from 7 to 15 percent, aver- 
age 12 percent, mostly cuts, bruises, scab and sunburn, as re- 
vealed by a Federal inspection in Forest Park February 9, 1960. 
Prior to the institution of these proceedings, the Regulatory 
Branch did not notify respondent Harrisburg that the potatoes 
in this shipment had been misbranded. 


22. On or about February 138, 1960, Harrisburg Daily 
Market, Inc., sold and shipped, in part, approximately 140 
50-pound sacks of potatoes in interstate commerce to Morris 
Cohen, Cleveland, Ohio. The sacks were marked, in part, “Scotty 
Brand, U.S. No. 1, Size A, 50 lbs. net, Pennsylvania Potatoes, 
Trio Farms.” The potatoes failed to meet the requirements of 
the grade marked on the sacks because of permanent grade 
defects ranging from 5 to 20 percent, average 12 percent, con- 
sisting of bruises, sunburn, and misshapen, as revealed by a 
Federal inspection in Cleveland February 16, 1960. The pota- 
toes were purchased by respondent Harrisburg from Trio Farms. 
Prior to the institution of these proceedings, the Regulatory 
Branch did not notify respondent Harrisburg that the potatoes 
in this shipment were misbranded. 


23. None of the potatoes referred to in Findings of Fact 9, 
11, 13, 15, 17, 18, 19, 21, and 22 were inspected or graded by 
Federal inspectors prior to shipment in interstate commerce. 


CONCLUSIONS 
I 


It is clear from the record herein that, in each of the nine 
shipments involved in these proceedings, the potatoes were 
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packed in bags marked “U.S. No. 1,” were sold or consigned and 
shipped in interstate commerce by respondent Harrisburg Daily 
Market, Inc.,! and were not at the time of shipment U.S. No. 1 
because of permanent grade defects. Respondents contest this 
conclusion with respect to some of the shipments on the ground 
that the lot of potatoes inspected at destination was smaller than 
the number of sacks shipped and that the inspection could not, 
consequently, reflect the grade or quality of the entire load. In the 
instances where this was the case, the defects in the potatoes in- 
spected exceeded the allowable sample tolerances for U.S. No. 1 
potatoes and the entire shipment, therefore, failed to grade, and 
could not grade, U.S. No. 1. (See Finding of Fact 7.) Respondents’ 
contention in this regard must fail. Also, respondents see, in 
connection with several loads of potatoes, a lack of identification 
between the potatoes shipped by respondent corporation and 
those inspected at destination. This contention, too, is lacking in 
substance. The certificates issued upon inspection at destination 
identified the potatoes inspected as shipped by respondent Har- 
risburg. Section 14 of the act (7 U.S.C. 499n) and Section 
203(h) of the Agricultural Marketing Act of 1946 (7 U.S.C. 
1622(h)) both provide that such certificates shall be received 
“.. . as prima-facie evidence of the truth of the statements 
therein contained.” Respondents would qualify such language to 
exclude information or statements possibly supplied by the re- 
ceiver of the inspected produce. Such certificates are and were 
intended to be “‘prima-facie evidence of the facts therein con- 
tained.” H.R. Rep. No. 1041, 71st Cong., 2d Sess. 4 (1930). 
[Emphasis supplied.] No distinction is made in those statutes 
between facts determined by the inspector and information as 
to the shipper of the produce which may be supplied by the 
receiver. j 


The inspection certificates in issue and the contested state- 
ments contained therein were admissible in evidence (see, e.g., 
E. K. Hardison Seed Co. v. Jones, 149 F.2d 252 (6th Cir. 1945) ) 
even if such statements are considered to be hearsay. Opp Cotton 
Mills, Inc. Vv. Administrator, 312 U.S. 126, 155 (1941); Federal 
Trade Commission v. Cement Institute, 333 U.S. 683, 705-06 
(1948) ; Tagg Bros. & Moorhead v. United States, 280 U.S. 421, 


1 Respondent Harrisburg contends that it handled one load of potatoes, the Goodman 
transaction, as a broker or agent on behalf of the grower. However, the shipping manifest 
or bill of lading was on Harrisburg’s letterhead and the receiver remitted directly to re- 
Bpondent corporation. Respondent Harrisburg’s vice-president also testified that he author- 
ized the receiver to handle the shipment on consignment for such firm. This was apparently 
done. The receiver indicated that the potatoes were sold for respondent corporation’s account. 
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442 (1930). We are solely concerned with the probative value 
thereof. See, e.g., In re Sidney Becker, t/a Becker Fruit & Pro- 
duce Co., 16 A.D. 211 (1957) and cases cited therein. As indi- 
cated above, such certificates constitute prima-facie evidence of 
the truth of all statements contained therein and sufficient sanc- 
tions exist to insure the truth of statements supplied by the 
receiver (see 18 U.S.C. 1001 and 1018). Also, the markings 
on the bags of the inspected potatoes involved, the dates of sale, 
the documents issued by respondent corporation in connection 
therewith, and the receiver’s records referred to in the certifi- 
cates amply corroborate the identification of the potatoes in- 
spected as those shipped by respondent corporation. Cf. Con- 
solidated Edison Co. V. National Labor Relations Board, 305 U.S. 
197, 230 (1938) ; Opp Cotton Mills, Inc. v. Administrator, supra, 
at pp. 154-55; Willapoint Oysters, Inc. v. Ewing, 174 F.2d 676, 
690-91 (9th Cir. 1949), cert. denied, 338 U.S. 860 (1949). Cf. 
also National Labor Relations Board v. Remington Rand, Inc., 
94 F.2d 862, 873 (2d Cir. 1938), cert. denied, 304 U.S. 576 
(1938). The regulations issued pursuant to the act (7 CFR 46.1 
et s€q.) require licensees to keep complete and accurate books 
and records covering each transaction so that, in part, the source 
of commodities received can readily be ascertained by the re- 
ceiver. Respondents have far from rebutted the prima-facie evi- 
dence as to the shipper of inspected produce and such evidence 
is further corroborated as stated above. Surmise, suspicion, and 
doubt do not replace the need for reliable and probative evidence 
to rebut the facts stated on the inspection certificates. 


Complainant contends and the examiner concluded that the 
facts found above, that is, respondent corporation’s sale or con- 
signment and shipment in interstate commerce of potatoes which 
were misrepresented as to grade by markings on the bags in 
which they were contained, constituted violations of section 2(5) 
of the act (7 U.S.C. 499b(5)). Respondents contend that more 
is required for a violation thereof. We are presented, therefore, 
with a question of statutory construction of section 2(5) of the 
act as amended by Public Law 842, 84th Cong., approved July 
80, 1956 (70 Stat. 726). Public Law 842 eliminated from the 
subsection in question the phrase, “for a fraudulent purpose” 
and the changes resulting therefrom are as follows:? 


2Prior law omitted is enclosed in brackets, new matter is underscored and the balance 
is existing law in which no change was made. Cf. S. Rep. No. 2507, 84th Cong., 2d Sess. 
8-9 (1956). 
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Sec. 2. It shall be unlawful in or in connection with 
any transaction in interstate or foreign commerce— 


(5) For any commission merchant, dealer, or broker 
[, for a fraudulent purpose,] to misrepresent by word, 
act, mark, stencil, label, statement, or deed, the char- 
acter, kind, grade, quality, quantity, size, pack, weight, 
condition, degree of maturity, or State [or country], 
country, or region of origin of any perishable agricul- 
tural commodity received, shipped, sold, or offered to 
be sold in interstate or foreign commerce. 


Section 2(5) specifically sets forth in detail the means or method 
of the misrepresentation proscribed therein, that is, a misrepre- 
sentation “by word, act, mark, stencil, label, statement, or deed,” 
and the subject matter of the false representation which is viola- 
tive thereof. The controversy in these proceedings involves, in 
effect, the words, “to misrepresent” and the issue presented 
herein is the necessity for knowledge of the falsity of a repre- 
sentation or an intent to misrepresent on the part of the com- 
mission merchant, dealer, or broker, 7.e., licensee, in order to 
result in a violation of section 2(5). 


Respondents contend that the proscribed act of misrepre- 
senting must be willful or intentional. It is recognized that a 
licensee making an untrue representation may not possess guilty 
knowledge or wrongful intent. For example, a false or untrue 
representation may be made innocently, negligently, knowingly 
and intentionally or for a fraudulent purpose. Cf. e.g., Jones V. 
United States, 207 F.2d 563, 564 (2d Cir. 1953), cert. denied, 
347 U.S. 921 (1954); National Mfg. Co. v. United States, 210 
F.2d 2638, 275-76 (8th Cir. 1954), cert. denied, 347 U.S. 967 
(1954) ; United States v. Jerome, 115 F.Supp. 818, 822 (S.D. 
N. Y. 1953). See also, e.g., Prosser on Torts § 87 (1941) ; Black’s 
Law Dictionary (4th ed. 1951). Yet, no qualifications were legis- 
lated in section 2(5) with respect to the degree of knowledge 
or the intent of the commission merchant, dealer, or broker mak- 
ing a misrepresentation otherwise prohibited thereunder. Such 
omission is especially significant as the Congress, in the enact- 
ment of Public Law 842, was directly concerned with the ques- 
tion of the mental element required to constitute a violation of 
section 2(5). The purpose of the 1956 amendment was, in part, 
to eliminate the phrase, “for a fraudulent purpose” and, of neces- 
sity, the Congress was confronted with the effect of such dele- 
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tion and the degree of culpability to be required in its stead. 
In interpreting section 2(5) of the act we are precluded from 
inserting words, such as “willfully” or “knowingly,” which are 
not in the statute. United States v. Great Northern Railway Co., 
343 U.S. 562, 575 (1952); 62 Cases of Jam v. United States, 
340 U.S. 598, 596 (1951). It appears, therefore, that Congress 
did not intend so to qualify a misrepresentation defined in sec- 
tion 2(5) and that the act of misrepresenting by the means 
specified therein in connection with the subject matter there 
described constitutes a violation of such section irrespective of 
the intent of the licensee to misrepresent or even knowledge 
that a representation is untrue. Such result was not then un- 
known in the area of misbranding and mislabeling. See, e.g., 
United States v. Dotterweich, 320 U.S. 277 (1948); United 
States v. Johnson, 221 US. 488, 497 (1911); United States v. 
Kaadt, 171 F.2d 600, 604 (7th Cir. 1948); E. K. Hardison Seed 
Co. Vv. Jones, supra.* Moreover, the inclusion in section 2(5) of 
subjective mental elements is not necessary to comply with the 
requirements of substantive due process of law. Cf. Morissette 
v. United States, 342 U.S. 246, 252-60 (1952) ; United States v. 
Greenbaum, 138 F.2d 437 (3d Cir. 1948). 


This conclusion is clearly affirmed by examination of the legis- 
lative history of the 1956 amendment to section 2(5). Prior to 
such amendment and the elimination of the phrase “for a fraud- 
ulent purpose” it was necessary in order to find a violation of 
section 2(5) to present substantial evidence “that the misbrand- 
ing was done deliberately with the definite intention of defraud- 
ing the buyer.” H.R. Rep. No. 1196, 84th Cong., Ist Sess. 4 
(1955). See e.g., In re Flaten-Meberg, 14 A.D. 952 (1955). It 
was the declared purpose, in part, of the amendment in issue to 
“dismiss the unwieldly necessity of proving the prevalence of 
fraud in misbranding or mislabeling in order to declare the 
existence of an unlawful act” and to substitute therefor merely 
“evidence of bona fide misrepresentations relative to grade, qual- 
ity, etc.,” as an “adequate base for the declaration of illegal 


It is further significant that at approximately the same time as the enactment of Public 
Law 842, the Congress was inserting in the Federal Seed Act (7 U.S.C. 1551 et seq.), a 
statute in pari materia, the requirement of knowledge or negligence for a criminal violation 
of the branding or labeling provisions thereof while not so qualifying the civil sanction 
provided therein. See, e.g., S. Rep. No. 1701, 84th Cong., 2d Sass. (1956); 1956 U.S. Code 
Congrl. and Adm. News, P. 3039. 


“Criminal sanctions were involved in such cases. The proceedings herein seek only to 
invoke a civil, administrative remedy to assure adherence to the provisions of the act. Eastern 
Produce Co., Inc. v. Benson, 278 F.2d 606 (8d Cir. 1960). 
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conduct.” H.R. Rep. No. 1196, supra, at p. 3. See also S. Rep. 
No. 2507, 84th Cong. 2d Sess. 4 (1956). The committees obvi- 
ously did not use the term “bona fide” in its literal sense. Other- 
wise, they would be saying that a good faith misrepresentation 
would be illegal conduct. They evidently used the term in the 
sense of real, actual, material, or a matter of substance. Cf. 
Helvering v. Minnesota Tea Co., 296 U.S. 378, 384-85 (1935) ; 
Middle Tennessee Electric Membership Corp. Vv. State ex rel. 
Adams, 246 S.W. 2d 958, 959-60 (Tenn. 1952). As thus con- 
strued, a “bona fide misrepresentation” consists of an actual 
representation of a material fact which representation is false.‘ 


That all subjective mental elements were removed from sec- 
tion 2(5) of the act is further apparent from the congressional 
hearings on the then proposed amendment. Hearings before the 
Subcommittee on Domestic Marketing of the House Committee 
on Agriculture, 84th Cong., 1st Sess. on H.R. 5337 and H.R. 
5818 (1955). The principal witness and proponent of the bill 
so understood the effect or consequences of the change, as did 
other witnesses at the hearings. Hearings, supra, at pp. 10, 22, 
and 39. In addition, the reintroduction of the requirement of 
knowledge or intent into section 2(5) was proposed and con- 
sidered. Hearings, supra, at pp. 19-20. It was not adopted. 
Furthermore, many of the excuses and reasons advanced by 
respondents herein for the shipments in issue were raised and 
discussed in the enactment of Public Law 842. Defenses raised 
herein by respondents, such as the alleged fact that respondent 
Harrisburg acted in good faith in reliance upon its vendors or 
suppliers, the misrepresentation or misbranding was uninten- 
tional or accidental, and that respondent corporation’s purchaser 
was aware of the misbranding, were considered by the commit- 
tee. In the discussion with respect to such defenses it was ap- 
parently understood that they would go to the question of 
administration of the statute, but would not affect the content 


®°The term “bona fide’’ was probably used to allay the fears of apple growers that normal 
“puffing” of merchandise with general adjectives, such as “good color” or “‘good condition,” 
might encourage complaints by buyers about adjectives that might be used. See Hearings 
before the Subcommittee on Domestic Marketing of the House Committee on Agriculture, 
84th Cong., Ist Sess., on H. R. 5337 and H.R. 5818 at 53 (1955). However, this objection 
did not apply to misrepresentations of fact. ‘‘Misrepresentation by mark or label of a fact, 
i.e., the grade, etc., of a commodity is something that can be established, whereas a repre- 
sentation of an opinion presents an altogether different question.” Ibid. A misrepresentation 
as to grade, i.e., to brand potatoes “U.S. No. 1” when they are nat U.S. No. 1, is “mis- 
branding in its crude manifestations, what would colloquially be deemed a false representa- 
tion” of fact, not opinion. Cf. 62 Cases of Jam v. United States, 340 U.S. 593, 596 (1951); 
United States v. Johnson, 221 U.S. 488 (1911). 
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thereof. Hearings, supra, at pp. 7-8, 18, 19, and 20. Also, it was 
recognized in the committee hearings, in effect, that the proposed 
legislation would overlap the jurisdiction of the Food and Drug 
Administration under the Federal Food, Drug and Cosmetic Act 
(21 U.S.C. 301 et seq.), although there would not be such over- 
lapping in the administration of the two statutes. Hearings, 
supra, at pp. 16-17. The Federal Food, Drug and Cosmetic Act 
does not provide a mental element applicable to a misbranding 
violation. Under that statute, “Every person responsible for the 
commission of the prohibited acts is guilty of the offense de- 
fined, irrespective of his intent.” United States v. Kocmond, 200 
F.2d 370, (7th Cir. 1952), cert. denied, 345 U.S. 924 (1953). 


Moreover, the act and section 2(5): thereof must be construed 
and applied in the light of the purposes thereof. See, e.g., United 
States v. Dotterweich, supra, at p. 280; E. K. Hardison Seed Co. 
v. Jones, supra, at p. 256. The act “is admittedly and intention- 
ally a ‘tough law’ . . . designed primarily for the protection of 
the producers of perishable agricultural products . . . and for 
the protection of consumers who frequently have no more than 
an oral representation of the dealer that the product they buy is 
of the grade and quality they are paying for.” H.R. Rep. No. 
1196, supra, at p. 2. See also S. Rep. No. 2507, supra, at p. 3. 
“One major purpose of the bill is to strengthen the provisions 
regarding misbranding or misrepresentation of grade and origin 
of fresh fruits and vegetables.” Hearings, supra, at p. 7. Testi- 
mony before the House subcommittee revealed “a sufficient 
amount of misbranding or misrepresentation to be of legitimate 
concern to producers, distributors and consumers.’* Hearings, 
supra, at p. 8. The necessity to protect such groups from mis- 
branding or misrepresentation would not depend, of course, upon 
the intent of the licensee who misbranded or misrepresented the 
grade or place of origin of fruits and vegetables. The Perish- 
able Agricultural Commodities Act is remedial legislation and 
should be liberally construed to achieve the congressional pur- 
pose. McDonald v. Thompson, 305 U.S. 263, 266 (1938) ; Repub- 
lic Aviation Corporation v. Lowe, 164 F.2 18, 20 (2d Cir. 1947), 
cert. denied, 333 U.S. 845 (1948). 

By reason of the foregoing, it is concluded that respondent 
Harrisburg Daily Market, Inc., violated section 2(5) of the act 


* Federal inspection is not required as a condition precedent to the use of official United 
States Standard grade designation to describe the grades of fresh fruits and vegetables. 
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with respect to each of the nine shipments involved herein.’ See 
also In re Wilkam E. Anderson, 17 A.D. 1159 (1958). As indi- 
cated above, culpability does not depend upon the licensee’s lack 
of good faith or whether or not the misrepresentations were 
made intentionally, deliberately, or accidentally. It is irrelevant 
and immaterial for the purposes of section 2(5) whether the 
potatoes in issue were misbranded by the seller to respondent 
corporation, whether they were misbranded because of a mistake 
of Harrisburg’s agents or employees, or whether they were 
accidentally shipped in interstate commerce. The burden of tell- 
ing the truth about what he is selling is placed upon the licensee 
under the act, and the licensee represents the grade, origin, etc., 
of his wares at his peril. Cf. United States v. Balint, 258 U.S. 
250 (1922); United States v. Dotterweich, supra; Morissette v. 
United States, supra, at pp. 252-60; United States v. Parfait 
Powder Puff Co., Inc., 163) F.2d 1008 (7th Cir. 1947), cert. 
denied, 332 U.S. 851 (1948); HE. K. Hardison Seed Co. v. Jones, 
supra. “Doubtless considerations as to the opportunity of the 
seller to find out the fact and the difficulty of proof of knowledge 
contributed to this conclusion.” United States v. Balint, supra, 
at p. 254. Of course, the Federal-State inspection service is avail- 
able and its use will afford a licensee protection against a charge 
of misbranding as to grade. 

Respondents point to the fact that the complaints herein allege 
that the misrepresentations by respondent corporation “consti- 
tuted willful, repeated and/or flagrant violations of Section 2(5) 
of the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S.C. 499b(5)).” Respondents contend that such 
elements are therefore part of and necessary for a violation of 
section 2(5). Such is not the case as noted above. The questioned 
allegation merely characterized or described as willful, repeated 
and/or flagrant what was already alleged to be a violation of 
the act. A finding of flagrant or repeated violations thereof is 
a condition precedent to the revocation of a license issued under 
the act. See section 8(a) of the act (7 U.S.C. 499h(a)). As the 
complainant did not request, the examiner did not recommend 
and we do not order, such a sanction herein, it is unnecessary so 
to conclude and we do not do so. The complaints filed in these 
proceedings contain clear statements of the things claimed to 


™The Singer shipment contained two separate lots of potatoes which were each misbranded 
(see Finding of Fact 11). The hearing examiner treated this shipment as one violation 
of the act and complainant failed to except thereto. Consequently, we also consider the 
Singer shipment as a single violation of section 2(5). 
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constitute violations of section 2(5) of the act. The complaints 
were patently sufficient to enable respondents to prepare their 
defenses and no more is required. See, e.g., Douds v. Interna- 
tional Longshoremen’s Association, Independent, 241 F.2d 278, 
283 (2d Cir. 1957); American Newspaper Publishers Ass’n V. 
National Labor Relations Board, 193 F.2d 782, 800 (7th Cir. 
1951), aff'd; 345 U.S. 100 (1953); National Labor Relations 
Board Vv. Piqua Munising Wood Products Co., 109 F.2d 552, 557 
(6th Cir. 1940). At this stage of the proceedings the words 
“repeated and/or flagrant” contained in the complaints constitute 
mere harmless surplusage. Similarly, the characterization of the 
violations as ‘‘willful’’ was unnecessary for the purposes of these 
proceedings, except as noted in the following subpart of these 
Conclusions, and, in part, such term also was harmless sur- 
plusage which in no way prejudiced respondents. 


II 


Although we have concluded above that willfulness is not 
essential to, nor an element of, a violation of section 2(5) of 
the act, section 9(b) of the Administrative Procedure Act (5 
U.S.C. 1008(b)) imposes the standard of willfulness, under cer- 
tain circumstances, in the area of the sanction to be imposed for 
a violation of the former subsection.® Section 9(b) of the Admin- 
istrative Procedure Act provides, in pertinent part, as follows: 


. .. Except in cases of willfulness ... no... suspen- 
sion... of any license shall be lawful unless, prior to 
the institution of agency proceedings therefor, facts 
and conduct which may warrant such action shall have 
been called to the attention of the licensee by the agency 
in writing and the licensee shall have been accorded 
opportunity to demonstrate or achieve compliance with 
all lawful requirements. ... 


“It is clear that where willfulness can be shown on the part 
of the individuals violating valid regulations, license suspension 
is authorized without resort on the part of the agency to notice 
and opportunity for compliance. 5 U.S.C. § 1008(b).” Eastern 
Produce Co., Inc. Vv. Benson, 278 F.2d 606, 609 (3d Cir. 1960). 
See also Great Western Food Distributors, Inc. v. Brannan, 201 


®The notice requirements of section 9(b) of the Administrative Procedure Act do not 
apply to the proceeding on the notice to show cause why a license should not be denied 
M. & S. Distributing Company. Such requirements apply only to the withdrawal, suspension, 
or annulment of a license and not to a request for an initial license. 
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F.2d 476, 484 (7th Cir. 1953), cert. denied, 345 U.S. 997 (1953) ; 
Air Transport Associates, Inc. v. Civil Aeronautics Board, 199 
F.2d 181 (D.C. Cir. 1952), cert. denied, 344 U.S. 922 (1953) ; 
New England Air Express, Inc. v. Civil Aeronautics Board, 194 
F.2d 894 (D.C. Cir. 1952). The converse of this proposition is 
also true, that is, where resort is had by the agency to the sub- 
stantive requirements of section 9(b), i.e., notice and opportun- 
ity for compliance, license suspension is authorized absent a 
showing of willfulness. Cf. Shuck v. Securities and Exchange 
Commission, 264 F. 2d 358, 360 (D.C. Cir. 1958); Schwebel v. 
Orrick, 153 F.Supp. 701, 706 (D. D.C. 1957), aff'd, 251 F.2d 
919 (D.C. Cir. 1958), cert. denied, 356 U.S. 927 (1958). 


There was adherence by complainant with the notoice require- 
ments of section 9(b) in connection with five of the nine ship- 
ments involved, that is, the Kaler, Singer, Baker, Overton, and 
Heaton & Barry shipments. The telegrams and letters sent by 
complainant with respect to these shipments informed respond- 
ent corporation of the nature of the alleged misbrandings and 
that they were violative of the Perishable Agricultural Commo- 
dities Act, and requested an explanation and information as to 
what action respondent Harrisburg would take to prevent a 
recurrence of such violations. The notices clearly met the re- 
quirements of section 9(b) of the Administrative Procedure Act 
(Shucks v. Securities and Exchange Commission, supra, at p. 
360-61; Schwebel v. Orrick, supra, at p. 706) and, consequently, 
the willfulness exception to the requirement for notice con- 
tained in such section does not apply to the five shipments 
enumerated above.® This is not the case with respect to the four 
remaining transactions, z.e., the Berry, Goodman, Heaton & Son, 
and Morris Cohen shipments, and a finding of willfulness in 
eonnection therewith is a condition precedent to a consideration 
of such violations of section 2(5) of the act as a basis of any 
sanction to be imposed relating to respondent corporation’s 
license under the act. 


“We think it clear that if a person 1) intentionally does an 


®In its replies to the notices received, respondent corporation promised to take steps to 
prevent future violations or denied responsibility for the misbrandings. Respondent Harris- 
burg did not demonstrate compliance, that is, show that the statute had not been violated, 
and could not achieve compliance as the violations were not of a continuing nature or 
activity and could not be undone. Respondent Harrisburg’s replies served to postpone ad- 
ministrative action with respect to the five shipments because of its promise to take cor- 
rective action. It should be noted at this point that the examiner found some of the five 
shipments were willful. However, we need not and do not make any such finding in con- 
nection with such violations. 
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act which is prohibited,—irrespective of evil motive or reliance 
on erroneous advice, or 2) acts with careless disregard of statu- 
tory requirements the violation is willful.’”’ Goodman v. Benson, 
286 F.2d 896, 900 (7th Cir. 1961); Eastern Produce Co., Inc., 
v. Benson, supra. See also United States v. Illinois Central Rail- 
road Co., 303 U.S. 239 (1938). The Goodman and Heaton & Son 
shipments or violations were willful as so construed. In the 
former transaction an officer of respondent corporation knew or 
had good reason to know prior to shipment of the potatoes in 
interstate commerce that the potatoes were in sacks marked 
“U.S. No. 1” and that they were not of this grade. (See Find- 
ing of Fact 18.) Yet, the shipment of misbranded potatoes was 
allowed to proceed in interstate commerce. Also, even if we 
accept respondents’ version of the Heaton & Son shipment, we 
would conclude that such violation of section 2(5) of the act 
was willful. Respondent corporation employed such loose pro- 
cedures in connection with this transaction as to indicate a care- 
less disregard on its part for statutory requirements. Respondent 
Harrisburg permitted a grower to pack potatoes for it in bags 
marked “U.S. No. 1” which were furnished by the corporation 
when it knew that the potatoes grown by the farmer would not 
so grade without extensive re-sorting. Further, respondent cor- 
poration was lax, under the circumstances, in employing a pro- 
cedure whereby the trucker could haul such potatoes in interstate 
commerce absent its consent and prior inspection. 


Willfulness was found by the hearing examiner in connection 
with the Berry and Cohen shipments on the basis of the prior 
warnings and correspondence between complainant and respond- 
ent Harrisburg, relying primarily on Air Transport Associates, 
Ine. V. Civil Aeronautics Board, supra, at p. 186. See also Hughes 
v. Securities and Exchange Commission, 174 F.2d 969, 976-77 
(D.C. Cir. 1949). However, Harrisburg’s replies to complainant’s 
letters and telegrams were not confirmations by it that the cor- 
poration intended to continue to pursue the prohibited or illegal 
conduct as in the Hughes case. In fact, the replies demonstrated 
a desire to comply with statutory requirements in the future. 
Also, the prior warnings given by complainant to respondent 
Harrisburg do not constitute evidence that later isolated ship- 
ments of misbranded potatoes were willful. The continued illegal 
eonduct after administrative warnings in the Air Transport and 
Hughes cases was tantamount to an established method of doing 
business. That Harrisburg did not comply with statutory re- 
quirements in the Berry and Cohen shipments is not sufficient, 
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by itself, to establish that those shipments were willful. It is 
concluded that complainant has failed to sustain the burden of 
proof in this regard and that, consequently, these two violations 
of section 2(5) of the act, i.e., the Berry and Cohen shipments, 
will not be considered in determining the sanction to be imposed 
herein against respondent Harrisburg. 


Ill 


We now address ourselves to the difficult question of deter- 
mining the sanction to be imposed upon respondent Harrisburg 
for the violations of the act found above. The hearing examiner 
recommended that the license of Harrisburg Daily Market, Inc., 
be suspended for a period of 21 days and complainant did not 
except to this period of suspension. These are the first contested 
proceedings involving the construction and application of section 
2(5) as amended by Public Law 842, 84th Cong. (70 Stat. 726). 
Moreover, the consequences and impact of such amendment un- 
doubtedly have been difficult to grasp. In addition, we have 
eliminated two of the shipments herein from our consideration 
of the sanction to be imposed and our findings herein are more 
limited than those of the hearing examiner. Weighing all the 
factors and matters in evidence as best we can, we conclude that 
respondent Harrisburg’s license should be suspended for a lesser 
period, that is, for a period of 10 days. 


IV 


We are also concerned herein with the application of a part- 
nership, M. & S. Distributing Company, for a license under the 
act as a commission merchant, dealer, or broker to engage in 
the business of handling fresh and frozen fruits and vegetables 
in interstate and foreign commerce. A general partner therein, 
Serell Seabrun Wagner, Jr., was the president of Harrisburg 
Daily Market, Inc., during the period when such corporation 
engaged in the violations of the act found in part I of these 
Conclusions. Complainant would deny the partnership a license 
under the act for two reasons, namely, that Wagner, Jr., was 
responsible in whole or in part for Harrisburg’s violations of the 
act and that respondent partnership’s application for a license 
contained a materially false or misleading statement. 


Section 4(d) of the act (7 U.S.C. 499d(d)) reads, in pertinent 
part, as follows: 
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... If after the hearing the Secretary finds that the ap- 
plicant is unfit to engage in the business of a commis- 
sion merchant, dealer, or broker because the applicant, 
or in case the applicant is a partnership, any general 
partner ... prior to the date of the filing of the appli- 
cation engaged in any practice of the character pro- 
hibited by this Act . .. or because the application 
contains a materially false or misleading statement 
made by the applicant or by its representative on its 
behalf, . . . the Secretary may refuse to issue a license 
to the applicant.... 


The record herein establishes that Harrisburg Daily Market, 
Inc., was organized into two divisions, a potato division under 
the management and supervision of Serell S. Wagner, Sr., which 
dealt in the purchase and sale of carloads and truckloads of 
potatoes, and a produce division managed by Serell S. Wagner, 
Jr., which was primarily concerned with the local wholesale and 
retail trade. The two divisions are located at different places of 
business, and mail addressed to the corporation was sorted, 
divided, and distributed on the basis of the work of each divi- 
sion. In addition, Wagner, Jr., denied at the hearing that he had 
anything to do with the potato division or the potato shipments 
involved herein. 


On the basis of the record in these proceedings, we cannot find 
that Serell S. Wagner, Jr., has engaged in any practice of the 
character prohibited by the act by reason of the violations there- 
of by Harrisburg Daily Market, Inc. Cf. In re Allied Produce 
Distributors Company, 15 A.D. 673 (1956). The record is devoid 
of any evidence of participation by Wagner, Jr., in the viola- 
tions of respondent Harrisburg except, perhaps, his position in 
such corporation. However, section 4(d) of the act does not 
envision or encompass therein derivative liability, that is, a 
finding of unfitness absent evidence of actual participation in, 
or supervision of, the practices of the character prohibited by 
the act. Complainant has failed to establish that Wagner, Jr., 
engaged in the misrepresentations involved herein. Cf. In re 
Harry Franklin, Inc., 19 A.D. 525, 527 (1960). 


Nor has complainant established that the M. & S. partnership 
should be denied a license for the second ground or reason ad- 
vanced. The license application form contains the following ques- 
tion: “(15) To the best of your knowledge, has any person that 
is listed in answering question No. 12—... (c) been an officer, 
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stockholder, partner or owner of a firm against which there is a 
pending complaint under the Act? . . .” [Emphasis supplied.] 
The persons listed on M. & S.’s application in answer to question 
No. 12 were the partners therein, Margaret Hoffman Wagner 
and Serell Seabrun Wagner, Jr. The application was signed by 
both partners and question No. 15(c) was answered in the nega- 
tive. At the time the application was filed, three reparation 
complaints for the payment of money were pending against 
respondent Harrisburg. Complainant contends that the answer 
of Margaret H. Wagner and Serell S. Wagner, Jr., to question 
No. 15(c) constitutes a false and misleading statement by reason 
of which respondent M. & S. Distributing Company is unfit to 
engage in business under the act. 


Wagner, Jr., testified that he was unaware when he completed 
the application form that any complaint had been filed against 
Harrisburg Daily Market, Inc. The separation of the business 
of respondent Harrisburg into two divisions as set forth above 
lends credence to such testimony, at least with respect to two of 
the reparation complaints which involved carload and truckload 
shipments of potatoes in interstate commerce. Such transactions 
were ordinarily handled by the potato division of respondent 
corporation and the orders issued in such reparation proceedings 
indicate that they were so handled. See National Produce Dis- 
tributors, Inc. Vv. Harrisburg Daily Market, Inc., 19 A.D. 426 
(1960) ; W & M Produce Co., Inc. v. Harrisburg Daily Market, 
Inc., 20 A.D. 773 (1961). The third reparation complaint pend- 
ing against respondent Harrisburg February 25, 1960, the date 
listed on the application, involved a truckload of peaches shipped 
in interstate commerce. Serell S. Wagner, Jr., testified that the 
produce division which he headed was a service wholesale opera- 
tion in the city of Harrisburg and that a formal reparation com- 
plaint under the act had never been received by Harrisburg 
Daily Market, Inc., in connection with the operation of the pro- 
duce division. The reparation order issued with respect to the 
peach transaction (C. E. Jackson Company V. Harrisburg Daily 
Market, Inc., 19 A.D. 745 (1960)) and the record of such{ pro- 
ceeding indicate that Wagner, Jr., was not personally involved 
in such transaction and that correspondence from respondent 
corporation in the informal stages of the proceeding and the 
formal answer filed therein by Harrisburg Daily Market, Inc., 
were all signed by Serell S. Wagner, Sr. Such correspondence 
and answer were written prior to the filing of the application 
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involved herein. In view of the foregoing, it is concluded that 
complainant has failed to sustain the burden of proof that the 
answer of Serell S. Wagner, Jr., to. question No. 15(c) contained 
in the application of M. & S. Distributing Company was false. 
Moreover, we question the materiality of the answer given in 
response to such inquiry, especially if we eliminate from consid- 
eration the violations of the act by Harrisburg Daily Market, 
Inc. Cf. section 8(c) of the act (7 U.S.C. 499h(c)). The license 
applied for by the M. & S. partnership should be issued. 


The many contentions of the parties presented on the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this 
decision are denied. 


ORDER 


Effective on the 25th day after service hereof upon respondent 
Harrisburg Daily Market, Inc., its licence under the act is sus- 
pended for a period of 10 days. 


Effective on the 11th day after service hereof upon complain- 
ant, the license applied for by respondent M. & S. Distributing 
Company shall be issued. 


(No. 7379) 


GROWERS PRODUCE DISPATCH v. H. B. Frost COMPANY. PACA 
Docket No. 8326. Decided September 21, 1961. 


Accord and Satisfaction—Dismissal 


Respondent sustained the burden of proving an accord and satisfaction and 
the complaint is dismissed. 


Mr. T. C. Curry, Grower-Shipper Vegetable Association, Salinas, California, 
for complainant. Golbus & Golbus, of Chicago, Illinois, for respondent. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed October 24, 1960, and the 
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formal complaint was filed January 16, 1961. Complainant seeks 
an award of reparation in the amount of $87.50, which is alleged 
to be the balance of the purchase price of a carload of lettuce 
sold to respondent on or about June 29, 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on February 6, 1961. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on February 10, 1961. 


Respondent filed an answer on March 15, 1961, denying the 
allegations of the complaint. As an affirmative defense, respond- 
ent alleges an accord and satisfaction. 


Since the amount involved did not exceed $500, the shortened 
method of procedure was followed in accordance with section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant to this 
procedure, complainant adopted his complaint and exhibits as 
his opening statement. Respondent filed an answering statement 
and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry E. Crean, doing busi- 
ness as Growers Produce Dispatch, whose address is Post Office 
Box 1187, Salinas, California. 


2. Respondent, H. B. Frost Company, is a corporation whose 
address is 104 South Water Market, Chicago, Illinois. At the 
time of transaction involved herein, respondent was licensed 
under the act. 


3. On June 29, 1960, in the course of interstate commerce, 
complainant sold to respondent 700 cartons of two dozen size 
lettuce, “Midget”? brand, contained in Car PFE 73676 at $1.50 
per carton, plus 15 cents per carton for vacuum cooling, or a 
total price of $1,155, f.o.b. Salinas, California. Complainant 
represented the lettuce as “sound.” The lettuce was to be shipped 
to respondent at Roanoke, Virginia. 


4. On June 29, 1960, the carload of lettuce was shipped from 
Salinas, California, consigned to respondent at Roanoke, Vir- 
ginia. On July 2, respondent sold the shipment in transit to Hill 
& Sloan, Inc., Louisville, Kentucky, at $2.15 per carton, plus 15 
cents per carton for vacuum cooling, or a total price of $1610, 
f.o.b. shipping point. The car arrived at Louisville early on July 
5, 1960. That same day, at 10 am., the shipment was federally 
inspected and the lettuce was certified as follows: 
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“Condition: Heads generally fresh and crisp. In most 
samples none, in some 1 head per carton, 
average 2% damaged by Tipburn. In most 
samples 1 to 3 heads per carton, in some 
none, average 5% decay. Bacterial Soft 
Rot, mostly in early, some in advanced 
stages, affecting compact portion of head. 


“Remarks: Inspection and certificate restricted to pro- 
duce remaining in car in 2 upper layers of 
load and at applicant’s request to condition 
only.” 


5. Hill & Sloan, Inc., advised respondent on July 5 of the 
results of the federal inspection and asked for an allowance of 
25 cents per carton. This information was relayed to complainant 
but he refused to give any allowance. 


6. Respondent granted Hill & Sloan, Inc., an allowance of 
25 cents per carton. On July 29, 1960, respondent sent complain- 
ant a check for $1,067.50, with the following letter: 


“We sold the above car rolling to Louisville and it ar- 
rived 6th morning, no delay. Customer secured the 
attached certificate of inspection showing a range of 4 
to 12 averaging 5% decay. Customer complained ac- 
count of the decay and also that the car was on the ripe 
side, we finally adjusted the complaint basis 25¢ allow- 
ance, our check in payment of the invoice we have 
deducted from your invoice one half of this allowance 
or 87.50 


Per your invoice 6/29/60 1155.00 
Less one/half allowance 25¢ 175.00 87.50 
1067.50 


Our check attached is tendered in full settlement of the 
above car.” 


7. On August 1 and 24, and September 9, 1960, complainant 
addressed letters to respondent asking for a further check in the 
amount of $87.50. On September 12, 1960, complainant cashed 
respondent’s check for $1067.50, endorsing it “Partial Payment 
on Car Lettuce P 73676.” No further amount has been paid by 
respondent to complainant. 
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8. The informal complaint was filed October 24, 1960, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The evidence shows that the carload of lettuce involved herein 
was purchased for respondent by its agent, Frank Crispo, who 
inspected lettuce in complainant’s vacuum cooler prior to such 
purchase. According to Crispo the lettuce was purchased with 
the specification of “‘sound lettuce.” The confirmation of purchase 
prepared by Crispo, a copy of which he says was sent to both com- 
plainant and respondent, states “sound lettuce two doz.”. Com- 
plainant does not admit or deny that the contract specified “‘sound 
lettuce.” In accordance with Crispo’s instructions, the shipment 
was billed to respondent at Roanoke, Virginia. While in transit, 
respondent diverted the shipment to Hill & Sloan, Inc., Louisville, 
Kentucky, to whom respondent had resold the lettuce. The ship- 
ment arrived at Louisville on July 5, and was federally inspected 
that same day. The lettuce was certified to have an average of 2 
percent damage from Tipburn and an averave of 5 percent Bac- 
terial Soft Rot. According to Crispo, he advised complainant of the 
federal inspection and that the purchaser in Louisville insisted 
upon an allowance of 25 cents per carton. Complainant’s sales 
manager, C. A. Marshall, admits this conversation but states 
that the requested allowance was 35 cents per carton, and that 
he told Crispo no allowance would be granted because the federal 
inspection did not show the lettuce to be abnormally deteriorated. 


Respondent contends that complainant’s depositing of the 
check tendered in full settlement of the purchase price consti- 
tuted an accord and satisfaction, and discharged complainant’s 
claim for the balance of the purchase price. On the other hand, 
complainant urges that there was no honest dispute between the 
parties because the lettuce was in accordance with the contract 
terms and, consequently, there could be no accord and satisfac- 
tion. 

In a number of decisions under the act, it has been held that 
where there is a bona-fide dispute between the buyer and seller 
as to the amount due for produce sold, and the buyer sends the 
seller a check for less than the contract price marked “Payment 
in full” or other words clearly indicating that the check is ten- 
dered in full settlement, the acceptance of such check constitutes 
an accord and satisfaction. Horwitz Bros. v. Goldsamt, 20 A.D. 
$91; Aroostook Growers Vv. Leo Young, Inc., 19 A.D. 239. While 
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the dispute need not be well founded, it must be made in good 
faith based on real grounds for dispute. Anonymous, 10 A.D. 
1358. The burden fell upon respondent to show by a preponder- 
ance of the evidence the existence of a good faith dispute. Presho 
Livestock Auction Co. Vv. Gehan Commission Company, 6 A.D. 
539. 


Under the circumstances existing in this proceeding, we are 
convinced that respondent acted in good faith in disputing its 
liability for the full purchase price. There is a real question 
whether the deterioration was excessive for lettuce sold as 
“sound lettuce.” It is concluded that respondent has sustained 
the burden of proving an accord and satisfaction. Accordingly, 
the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7380) 


JEROME KANTRO COMPANY V. MCDONNELL & BLANKFARD. PACA 
Docket No. 8232. Decided September 21, 1961. 


Diversion—Breach of Contract—Dismissal 


Complainant’s diversion of the shipment to a third party constituted a ma- 
terial breach of the contract and respondent cannot be held for any loss 
sustained by complainant. The complaint is dismissed. 


Mr. T. C. Curry, Grower-Shipper Vegetable Association, Salinas, California, 
for complainant. Mr. Southey F. Miles, Jr., of Baltimore, Maryland, for 
respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on August 16, 1960, and 
the formal complaint was filed on October 19, 1960. Complainant 
requests an award of reparation in the amount of $1,016.76, 
which is alleged to be the loss sustained from respondent’s rejec- 
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tion, without reasonable cause, of a carload of lettuce sold by 
complainant to respondent on or about July 26, 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant’s representative on or about 
November 26, 1960. A copy of the formal complaint and a copy 
of the report of investigation were served upon respondent on 
November 25, 1960. 


Respondent filed an answer on December 22, 1960, in which 
it admitted buying 640 cartons of lettuce from complainant. Re- 
spondent alleges, however, that the lettuce shipped by complain- 
ant pursuant to this agreement was abnormally deteriorated 
upon arrival at destination, in violation of the implied waranty 
of suitable shipping condition. Respondent denies that it rejected 
the lettuce at destination but, on the contrary, alleges that com- 
plainant, upon being informed of the condition of the lettuce upon 
arrival, diverted the lettuce to a third party for handling. Re- 
spondent further alleges that such diversion by complainant was 
accomplished less than 24 houds after notice of arrival of the 
shipment had been given to respondent and while negotiations 
regarding a price adjustment on the lettuce were still actively 
under way. Respondent denies liability to complainant and re- 
quested an oral hearing. 


An oral hearing was held in Baltimore, Maryland, on July 13, 
1961. Respondent, represented at the hearing by counsel, pre- 
sented the oral testimony of two witnesses and the deposition 
testimony of a third. Complainant was not present at the hearing, 
either in person or by representative. The presiding officer, 
officer, however, at complainant’s request, and on his behalf, of- 
fered in evidence the deposition testimony of one witness, which 
deposition testimony was duly received. 


FINDINGS OF FACT 


1. Complainant is an individual, Jerome Kantro, doing busi- 
ness as Jerome Kantro Company, whose address is Post Office 
Box 1090, Salinas, California. 


2. Respondent is a partnership composed of Charles Austin 
McDonnell and James E. McDonnell, doing business as McDon- 
nell & Blankfard, whose address is 29 Pennsylvania Produce 
Terminal, Baltimore, Maryland. At the time of the transaction 
involved herein, respondent was licensed under the act. 


8. On July 26, 1960, in the course of interstate commerce, 








986 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 20 A.D. 984 


complainant sold to respondent 640 cartons of Favor Brand let- 
tuce, 2-dozen size, at $2 per carton, f.o.b. shipping point, Salinas, 
California, plus 15¢ per carton precooling charges, for a total 
agreed price of $1,376. The contract between the parties was 
negotiated through a buying broker, J. R. Kirkland, of Watson- 
ville, California, who represented respondent in this transaction. 


4. Pursuant to the contract set forth above, complainant, on 
July 26, 1960, shipped from loading point in Salinas, California, 
to respondent in Baltimore, Maryland, 640 cartons of Favor 
Brand lettuce, 2-dozen size, in car PFE 65770. 


5. Car PFE 65770, proceeding under normal transportation 
service and conditions, arrived at contract destination, Balti- 
more, Maryland, on August 2, 1960, at approximately 5 a.m. 
Upon the application of respondent, an inspection of the ship- 
ment was made on August 2 at 9:15 a.m. by the Standard In- 
spection Service. The results of that inspection revealed an 
average of 30% Tipburn and an average of 8% decay present in 
the lettuce. 


6. A federal inspection was made of the lettuce in car PFE 
65770 on August 2, 1960, at 12:50 p.m., Eastern Daylight Time. 
The certificate issued pursuant to that inspection disclosed that 
the quality, condition and grade of the lettuce were as follows: 


Quality . .. average 1% grade defects. 


Condition: Mostly fresh and crisp, outer leaves good 
green color. 


Wrapper leaves—no decay affecting wrap- 
per leaves only. 


Head leaves—In most cartons from 1 to 
4 heads per carton affected by decay, in 
some none, average approximately 6% Bac- 
terial Soft Rot affecting from 1 to 5 outer 
head leaves. From 1 to 8 heads per carton 
average approximately 15% damaged by 
Tip Burn including 6% serious damage. 


Grade: Meets quality requirements but fails to 
grade U. S. No. 1 only account condition. 


Remarks: Inspection and certificate restricted to the 
product in upper two layers. 


7. Following the two inspections referred to in Findings of 
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Fact 5 and 6, respondent, at approximately 2 p.m. of August 2, 
telephoned the broker in California and requested that the broker 
contact complainant-seller in regard to an adjustment on the 
price of the shipment of lettuce. Some 15 minutes later the 
broker returned the call and advised respondent that complain- 
ant had authorized a deduction of 25¢ per carton. Respondent, 
however, requested an allowance of $1 per carton. 


8. On August 2, at 9:04 pm., Eastern Daylight Time, re- 
spondent received a telegram from the broker stating that the 
broker had not, as of that time, been able to see the shipper in 
regard to the counter-proposal offered by respondent. 


9. On August 2, at 2:30 p.m., Pacific Time, complainant, 
without the knowledge of or notice to respondent, diverted car 
PFE 65770 to G. Fava Fruit Company, of Baltimore, Maryland, 
who resold the lettuce contained therein and remitted proceeds 
to complainant in the amount of $359.24. 


10. Respondent had made no payment to complainant in 
connection with this transaction. 


11. The formal complaint was filed on October 19, 1960, 
which was within 9 months after the alleged cause of action 
herein accrued. 


CONCLUSIONS 


The first issue presented herein for our consideration has to 
do with the terms of the contract between the parties regarding 
the purchase and sale, on July 26, 1960, of the lettuce which is 
the basis of this controversy. Complainant apparently contends 
that the transaction was a purchase after inspection by re- 
spondent’s buying broker, J. R. Kirkland; that Kirkland’s inspec- 
tion successfully nullified any implied warranties that might 
otherwise have arisen in respondent’s favor in the course of 
this purchase and sale; and that no express warranties were 
made by complainant in connection with the sale of the lettuce. 
Complainant further contends that respondent rejected the ship- 
ment of lettuce at contract destination, Baltimore, Maryland; 
that such rejection was without reasonable cause, inasmuch as 
there were no applicable warranties upon which respondent 
might base a claim for breach and subsequent rejection; and 
that respondent’s rejection, without justification, of the lettuce 
in car PFE 65770, resulted in damages to complainant in the 
sum of $1,016.76. 
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Complainant, in support of his position in this proceeding, 
offered in evidence at the oral hearing the deposition testimony 
of Marty Zwillinger, his sales manager. Zwillinger, in his deposi- 
tion, stated that he sold the lettuce in car PFE 65770 to re- 
spondent on July 26; that the purchase was negotiated with J. R. 
Kirkland as broker; that the broker inspected and selected the 
lot of lettuce to be shipped to respondent; and that Zwillinger 
made no representations to Kirkland regarding the grade, 
quality, or condition of the lettuce. 


Respondent takes the position that the transaction of July 26 
was a purchase by description; that all the implied warranties 
accompanying a purchase by description arose in its (respond- 
ent’s) favor including the implied warranty of suitable shipping 
condition; and that this warranty was breached by the com- 
plainant. Respondent denies that it rejected the carload of lettuce 
at Baltimore and alleges that the shipment was diverted to a 
third party for handling before respondent could make known 
to complainant whether it (respondent) was rejecting or accept- 
ing the shipment with which we are here concerned. 

The broker, J. R. Kirkland, testifying by deposition on behalf 
of respondent, stated that he negotiated the purchase of a car- 
load of lettuce for respondent from complainant, that he looked 
at some Favor Brand lettuce while it was in the cooler in Salinas, 
but that he didn’t know whether the lettuce he saw and pur- 
chased was the same as that which was later loaded by com- 
plainant into car PFE 65770. This witness further stated, in a 
letter dated December 8, 1960, addressed to respondent and 
accepted in evidence at the oral hearing at respondent’s request, 
that “At no time did I agree to any FOB purchase of this car 
based upon my inspection. . . . I have never bought a car of 
lettuce with an FOB acceptance agreement based on a sample 
inspection. . . .” 


Upon the record before us, we are inclined to believe that the 
transaction between the parties on July 26 was a sale by descrip- 
tion, as opposed to a purchase after inspection or by sample, 
and it is so concluded. The materiality of this conclusion, how- 
ever, particularly as it might relate to any discussion of the 
application and possible breach of any implied warranties, as 
will be seen hereinafter, is greatly diminished—if not negated— 
by a more primary issue which is presented herein, namely: 
whether respondent was released from liability by complainant’s 
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action in diverting car PFE 65770 to a third party after the 
car had been placed at destination for respondent’s inspection 
on August 2. Complainant, in regard to this question, takes 
the position that respondent rejected the lettuce prior to its 
diversion on August 2; that such rejection was implicit in re- 
spondent’s request for an adjustment of $1 per carton on the 
purchase price of the lettuce; and that complainant was, there- 
fore, justified in diverting the lettuce elsewhere for resale and 
holding respondent liable in damages for the difference between 
the amount received from such resale and the contract price. 
Respondent denies that it rejected the shipment. 


It is undisputed that the carload of lettuce was diverted by 
eomplainant from respondent, and to a third party, after notice 
of arrival and placement had been given to respondent by the 
carrier. Complainant seeks to defend this action by saying, in 
effect, that respondent’s actions prior to the diversion constituted 
a rejection of the shipment and left complainant no alternative 
but to dispose of the lettuce in some other quarter and to hold 
respondent liable in damages for any difference which might 
result therefrom. 


We cannot accept complainant’s argument on this point. We 
have said, in cases too numerous to cite, that a rejection, to be 
effective, must be in clear and unmistakable terms. Complain- 
ant, however, argues that respondent’s offer of compromise was 
so unrealistic as to be indicative of respondent’s intention not to 
accept the shipment. We do not think that this is a clear and 
unmistakable expression of rejection by respondent. In fact, it 
appears that respondent was attempting to negotiate for a price 
adjustment based upon the results of the two inspections pro- 
cured by respondent on August 2, and that such negotiation was 
not intended as a rejection. It is our view that complainant’s 
diversion of the shipment involved herein to a third party con- 
stituted a material breach by complainant of the contract be- 
tween the parties, and that respondent cannot be held for any 
loss which complainant may have sustained in the subsequent 
resale of the shipment. Accordingly, the complaint should be 
dismissed. J. G. Maples Co. v. C. A. Cross Co., Inc., and Cross 
Abbott Co., 20 A. D. 515. 


While it was observed, earlier in these conclusions, that a ques- 
tion might arise regarding the application and possible breach 
of certain implied warranties attending a sale by description, in 
view of the fact that we have concluded that complainant’s 
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actions released respondent from liability in connection with this 
transaction, we think it unnecessary to discuss this point further. 


ORDER 
The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7381) 


SANDERS TOMATO Co. v. VINCENT, d/b/a TROPICAL FRUIT Co. 
AND/OR MERCHANTS FRUIT CO., AND VINCENT FERRANTE AND 
JOSEPH S. FERRANTE, d/b/a TROPICAL FRuIT Co. PACA Docket 
No. 7983. Decided September 25, 1961. 


Partnership—Failure to Prove—Liability 


In view of the admissions made by respondent Vincent J. Ferrante at the 
hearing, as well as the testimony of other witnesses present, it is con- 
cluded that this respondent is liable to complainant for the claimed 
amount. 


Mr. John B. Driver, of Marshall, Arkansas, for complainant. Mr. Monte J. 
Rosenblum, of Kansas City, Missouri, for respondent Joseph S. Ferrante. 
Mr. Robert E. Rusk, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed on November 23, 1959, com- 
plainant seeks to recover reparation in the amount of $2,096.19, 
which is alleged to be the unpaid balance of the purchase price 
of six truckloads of tomatoes allegedly sold to the respondents 
in June and July of 1959. 


A copy of the formal complaint was mailed to each respondent 
by registered mail on March 22, 1960, but these papers were 
returned by the postmaster. Copies of the complaint were re- 
mailed to each respondent by regular mail on April 6, 1960, 
in accordance with section 47.4 of the rules of practice under 
the act (7 CFR 47.4). No answer was filed by either respondent 
within the time allowed. 
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Prior to the issuance of a formal default order, respondent 
Joseph S. Ferrante moved to set aside the default and to allow 
this respondent to file an answer in accordance with section 
47.25(e) of the rules of practice (7 CFR 47.25(e)). The motion 
was granted over the objections of complainant and the answer 
of respondent Joseph S. Ferrante was accepted for filing on 
October 19, 1960, with a copy of the answer of respondent Joseph 
S. Ferrante being served upon complainant. 


In the answer, Joseph S. Ferrante denied that he purchased 
er received tomatoes from complainant, denied any partnership 
between himself and respondent Vincent Ferrante, and denied 
that he had any obligation to complainant, either directly or 
indirectly. 


An oral hearing was held in Kansas City, Missouri, on Febru- 
ary 17, 1961. Complainant and respondent Joseph S. Ferrante 
were represented at the hearing by counsel. Oral testimony was 
given by Charlie F. Sanders, Frank L. Kenworthy, Charles 
Henry, Leon Newton, Vincent Ferrante, and Joseph S. Ferrante. 
Complainant filed Proposed Findings of Fact, Conclusions, arid 
Order. Respondent Joseph Ferrante filed Proposed Findings of 
Fact, Conclusions, and a brief. Respondent Vincent Ferrante did 
not file any written proposals. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Charlie F. 
Sanders and Jimmie W. Sanders, doing business as Sanders 
Tomato Co., whose address is Route 4, Marshall, Arkansas. 


2. Complainant names two respondents in this proceeding. 
The first of these respondents is an individual, Vincent J. Fer- 
rante, doing business as Tropical Fruit Co., whose address is 
13 East Third Street, Kansas City, Missouri. At the time of 
the transactions involved herein, this respondent was not licensed 
but was subject to license under the act, subsequently obtaining 
a license as an individual, Vincent J. Ferrante, doing business 
as Merchants Fruit Co. The second respondent named by com- 
plainant is a partnership composed of Joseph S. and Vincent 
J. Ferrante, doing business as Tropical Fruit Co., which partner- 
ship was not in existance at the time of this transaction. 


3. On or about the dates indicated, in the course of inter- 
state commerce, complainant sold to respondent Vincent Fer- 
rante, through a broker, Frank L. Kenworthy, of Kansas City, 
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Missouri, six truckloads of pink tomatoes of various grades, 
grown in Arkansas and contained in half-bushel baskets, at a 
price, per truckload, f.o.b. Hermitage, Arkansas, as follows: 


Date of Sale F.O.B. Price 
6-19-59 $1,239.77 
6-22-59 786.95 
6-29-59 978.79 
6-29-59 926.68 
6-30-59 922.47 
7-2-59 758.16 





Total $5,612.82 


4. Pursuant to the contract set forth above, complainant 
shipped to respondent Vincent Ferrante at 13 East Third Street, 
Kansas City, Missouri, six truckloads of Arkansas tomatoes 
meeting contract requirements, which were accepted upon ar- 
rival at Kansas City by respondent Vincent Ferrante. 


5. Respondent Vincent Ferrante is liable to complainant for 
the total f.o.b. purchase price of the six truckloads of tomatoes, 
$5,612.82, plus freight charges and commissions in the sum of 
$1,238.50 connected with these shipments, for a total of 
$6,851.32. Respondent Vincent Ferrante is credited by complain- 
ant with payments totalling $4,755.13, leaving a balance due and 
owing from this respondent of $2,096.19. 


6. The formal complaint was filed on November 23, 1959, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


The principal issue in this proceeding is similar to that posed 
in another case recently decided by the Secretary, Boler Fruit & 
Vegetable Company v. Ferrante, 20 A.D. 683 (June 27, 1961), 
in which a sale had been made to the Tropical Fruit Co. but 
the seller-complainant was not sure of the identity of the person 
or persons making up the Tropical Fruit Co. 


In the instant case, complaint alleges that during the months 
of June and July 1959 it sold to respondents six truckloads of 
Arkansas tomatoes, of assorted grades, on an f.o.b. price basis; 
that the transactions were negotiated by a broker, Frank L. Ken- 
worthy, of Kansas City, Missouri; and that pursuant to such 
contract complainant shipped six truckloads of tomatoes meeting 
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contract requirements to Frank Kenworthy in Kansas City, 
Missouri. Complainant further alleges that it has received total 
payments amounting to $4,755.13 from respondents and is now 
bringing this action to recover the balance of $2,096.19 
which it alleges is due and owing from either Vincent J. Fer- 
rante, an individual doing business as Tropical Fruit Co. and/or 
Merchants Fruit Co.; or from Vincent J. and Joseph S. Ferrante, 
a partnership doing business as Tropical Fruit Co. 

At the oral hearing held in connection with this proceeding in 
Kansas City, complainant, through one of its partners, Charlie 
Sanders, testified that the sales involved herein were made 
through Frank Kenworthy to Tropical Fruit Co.; that the truck- 
loads of tomatoes were shipped to 13 East Third Street, Kansas 
City; that the payments were not promptly forthcoming in con- 
nection with the shipment; that Sanders visited Kansas City and 
called upon Kenworthy; that Kenworthy at that time revealed 
to Sanders that Vincent Ferrante was the individual doing busi- 
ness as Tropical Fruit Co., which fact was not known to Sanders 
as the time of the transactions between the parties; and that 
Ferrante and Sanders met first in Kenworthy’s offices, later 
adjourning to Vincent Ferrante’s offices to discuss the matter 
of payment. Sanders further testified, in substance, that he re- 
ceived payments from Vincent Ferrante totalling some $4,755.13 
on account of these transactions; that in addition, Vincent Fer- 
rante gave Sanders five checks, each in the amount of $480.67 
and each dated September 15, 1959, with the understanding that 
these checks were to be presented by complainant at 10-day in- 
tervals, and were to represent the balance due complainant on 
the six truckloads of tomatoes involved herein. Sanders stated 
at the hearing that he presented three of the checks given to him 
by Vincent Ferrante for payment but that each of the three 
checks presented was returned with a notation from the bank 
upon which drawn, stating that Vincent Ferrante was without 
sufficient funds to cover these checks. Sanders stated that he did 
not present the remaining two checks or attempt to negotiate 
them, after receiving this advice from the bank regarding Vin- 
cent Ferrante’s financial status. Sanders also testified that at no 
time in the course of the negotiations leading up to the sale of 
the tomatoes or in the subsequent attempts by complainant to 
collect the purchase price of the shipments was there any contact 
with Joseph S. Ferrante, father of Vincent J. Ferrante. 
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the purchase price of the shipments was there any contact with 
Joseph S. Ferrante, father of Vincent J. Ferrante. 


The broker, Frank Kenworthy, testifying at the oral hearing, 
stated that he negotiated the transactions herein and that the 
purchaser was Vincent J. Ferrante, doing business as Tropical 
Fruit Co. 


Joseph S. Ferrante appeared at the oral hearing and stated 
that at the time of the transactions involved herein he was 
an individual doing business as Tropical Fruit Co. at 7 East 
Third Street, Kansas City; that he was not associated with his 
son, Vincent, as a partner in connection with these transactions, 
either as Tropical Fruit Co. or otherwise; that he and his son 
Vincent had not been operating as Tropical Fruit Co., a partner- 
ship, since 1952 or 1953; that he, Joseph, knew nothing of the 
transactions involved in this case, had participated in no way, 
and had received none of the tomatoes involved herein, or any 
money resulting from the resale of same. 


Vincent J. Ferrante appeared at the oral hearing and stated 
that he alone was involved in the transactions with which we are 
here concerned, that he had purchased the tomatoes from com- 
plainant through Kenworthy, and was alone responsible for 
the purchase price. Vincent corroborated the testimony of his 
father in regard to the fact that the two men had not operated 
as a partnership since 1952 or 1953. Vincent further explained 
that while some of the loads of tomatoes might have been un- 
loaded at or near his father’s place of business at 7 East Third 
Street in Kansas City, his father had absolutely no interest, 
beneficial or otherwise, in these tomatoes. 

The records of the Department, of which we take official 
notice, reveal that at the time of the transactions involved herein 
Joseph Ferrante was licensed under the act as an individual 
doing business as Tropical Fruit Co. at 7 East Third Street, 
Kansas City. The license records of the Department also reveal 
that Joseph S. and Vincent J. Ferrante at one time operated as 
a partnership under the name of Tropical Fruit Co., but that 
this license terminated in February 1953 and has not been re- 
newed since that time. It appears that respondent Vincent Fer- 
rante, at the time of the transactions involved herein, was also 
operating as Tropical Fruit Co. at 13 East Third Street, Kansas 
City, but that he was not then licensed under the act but was 
subject to license. 








Ve Or Vl lt 
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Considering first the alleged liability of respondent partner- 
ship, it is obvious both from the testimony of the partners 
and the records of the Department that such partnership, as 
such, ceased to exist in early 1953. Complainant points to 
the fact that a part of at lease four loads of the toma- 
toes were unloaded at or near Joseph Ferrante’s place 
of business at 7 East Third Street and offers this fact as evi- 
dence and proof that Joseph Ferrante was engaged in the trans- 
actions as a joint venturer or partner of Vincent. We must reject 
this contention of complainant, both for the reason that Vincent 
Ferrante admits all liability in connection with the purchase of 
the tomatoes and for the further reason that Vincent Ferrante, 
in his oral testimony, states that such unloading was done at 
places other than his own business address due to the congestion 
and lack of space occurring during the rush hours of an ordinary 
business day. 


The burden of proving, by preponderance of the evidence, the 
allegations set forth in this complaint rests upon complainant. 
We conclude that complainant has failed to show a partnership 
or joint venture connection existing between Vincent J. and 
Joseph S. Ferrante in connection with the purchase of these 
tomatoes. Accordingly, the complaint as to Vincent J. and Joseph 
S. Ferrante, as co-partners doing business as Tropical Fruit Co., 
should be dismissed. Further, in view of the admissions made by 
respondent Vincent J. Ferrante at the oral hearing, as well as the 
testimony of other witnesses present, it is concluded that com- 
plainant has sustained its burden of proof with respect to said 
Vincent J. Ferrante, doing business as Tropical Fruit Co., and 
that Vincent Ferrante is liable to complainant for the balance 
due in connection with the purchase of the six truckloads of to- 
matoes involved herein. His failure to pay this sum, $2,096.19, 
is in violation of section 2 of the act, for which reparation should 
be rewarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent Vin- 
cent J. Ferrante, doing business as Tropical Fruit Co. or Mer- 
chants Fruit Co., shall pay to complainant, as reparation, 
$2,096.19, with interest thereon at the rate of 5 percent per 
annum from August 1, 1959, until paid. 

The complaint as to Joseph S. Ferrante and Vincent J. Fer- 
rante, as co-partners, doing business as Tropical Fruit Co., is 
dismissed. 
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The facts shall be published and copies hereof served upon 
the parties. 


(No. 7382) 


Sig HOFFMAN Co. v. MARTIN HEYBOER. PACA Docket No. 8293. 
Decided September 28, 1961. 


Weight Shortage—Repacking Expense—Liability 


It is concluded that respondent is entitled to deduct only $18.80 to cover the 
weight shortage disclosed by the inspection made by the Michigan De- 
partment of Agriculture. Respondent is ordered to pay the balance of 
$289 to complainant. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on December 23, 1960, com- 
plainant seeks an award of reparation in the amount of $307.80, 
alleged to be the balance due on a carload shipment of potatoes 
sold and delivered to respondent in May 1960. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
February 7, 1961. A copy of the report of investigation was 
served upon complainant’s attorneys on February 6, 1961. Re- 
spondent filed an answer to the complaint on February 20, 1961, 
denying liability and alleging that respondent is entitled to the 
deduction of $307.80 for short weight, cartage, repacking, and 
handling. 


Since the amount involved herein is under $500, the issues 
were submitted in accordance with the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice. 
Pursuant to such procedure, complainant filed an opening state- 
ment and a brief, respondent filed a brief, and complainant filed 
a reply brief. 
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FINDINGS OF FACT 


1. Complainant is an individual, Sigel J. Hoffman, doing busi- 
ness as Sig Hoffman Co., whose address is P. O. Box 1059, 
Bakersfield, California. 


2. Respondent is an individual, Martin Heyboer, whose ad- 
dress is 1956 Lake Michigan Drive, Grand Rapids, Michigan. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about May 27, 1960, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
carload of washed California long white potatoes, consisting of 
709 50# bags, U.S. No. 1, Size A, at $4.70 per cwt., delivered, 
and 151 50+ bags, U.S. No. 1, Size B, at $3.35 per cwt., de- 
livered Grand Rapids, Michigan, for a total price of $1,919.08, 
less freight amounting to $802.62, or a net price of $1,116.46. 


4. Complainant shipped on or about May 28, 1960, from load- 
ing point in the State of California to respondent at Grand 
Rapids, Michigan, a carload of potatoes in car ART 50225 to 
be applied to the contract referred to in Finding of Fact 3. 


5. Upon arrival of the potatoes at destination, respondent 
accepted the shipment and began to make sales from the car. 
When respondent had sold 25 bags of the U.S. No. 1 Size A, 
potatoes, he was stopped from making further sales by the 
Michigan Department of Agriculture because of short weight 
found in some bags inspected. The inspection by the Michigan 
Department of Agriculture disclosed a shortage in weight in 
12 and 25 bags inspected ranging from 3 oz. to 3 lbs., or an 
average of 1 lb. 2 oz. 


6. Following inspection of the potatoes, respondent contacted 
complainant through the broker who gave complainant the re- 
sults of the weight inspection, and complainant authorized full 
protection to respondent for the shortage and for re-packing 
necessitated by such shortage. 


7. On or about June 9, 1960, respondent rendered an ac- 
counting to complainant showing the first 25 bags of U.S. No. 1, 
Size A, potatoes at the original contract price, the 151 bags 
of U.S. No. 1, Size B, potatoes at the original price, and the 
remaining 684 bags of U.S. No. 1, Size A, potatoes which were 
sold by respondent at $2 per 50# bag, or a gross amount for 
the carload of $1,679.68. From this figure respondent deducted 
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$802.62 freight charges and $68.40 for “handling,” and remitted 
to complainant the sum of $808.66. 


8. The formal complaint was filed on December 23, 1960, 
which was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


The only question for determination in this case is the amount 
of damages to which respondent is entitled as a result of the 
weight shortage found in some bags of potatoes at destination. 
The evidence shows that upon discovery of the shortage, com- 
plainant and respondent entered into an agreement whereby 
complainant would give respondent full protection for the short- 
age and for re-packing. Therefore, respondent is entitled to a 
credit for established shortages and such expense as respondent 
incurred in repacking made necessary by the shortage. Respond- 
ent has submitted an affidavit by one Peter Dykstra to whom 
the 684 bags of U.S. No. 1, Size A, potatoes were sold, stating 
that in the process of repacking the potatoes there was a loss of 
2,320 Ibs. due to weight shortage. Respondent claims that, at a 
delivered price of $4.70 per cwt., he should be allowed $109.51 
shrinkage for these potatoes. In addition, respondent states that 
he incurred extra expenses in carting the potatoes to the ware- 
house of 10 cents per bag, amounting to $68.40, and also 10 
cents per bag for re-packing the potatoes, amounting to $68.40. 
According to respondent’s figures, this would amount to damages 
totaling $246.31, whereas respondent withheld from his remit- 
tance to complainant $307.80. 


~The | evidence indicates that the Michigan Department of Agri- 
culture Weights and Measures Inspector checked or weighed 25 
bags of potatoes, that 13 were approved, and that 12 were re- 
jected because of short weight. Accordingly, it appears that 
about 48 percent of the total number of bags (684), or 328 bags 
were short to the extent of 1 lb. 2 oz., or, to put it another way, 
11% lbs. for each of the 328 bags, or a total shortage of 369 lbs. 
On the basis of the contract price of $4.70 per cwt., delivered, 
complainant would be liable to respondent for this shortage (8 
bags) in the amount of $18.80. In our opinion, respondent is not 
entitled to the entire claimed loss of 2,320 Ibs. resulting from 
repacking the 684 bags of potatoes, since the inspection by 
the Michigan Department of Agriculture does not indicate such 
a loss. Moreover, in re-packing the entire 684 bags, it is reason- 
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able to suppose that some potatoes would be culled out, thus 
adding to the “shortage” resulting from such re-packing. 


While complainant admits that respondent is entitled to a 
reasonable charge for repacking the potatoes, complainant would 
limit its liability for repacking to the 328 bags which the inspec- 
tion indicated contained shortages. However, since respondent 
did not repack any of the potatoes, but stated he sold the entire 
684 bags to a processing firm which repacked the potatoes in 
small units, we think respondent is not entitled to any allowance 
for repacking. Respondent also contends he is entitled to 10 
cents per bag, of $68.40, for carting the 684 bags to the ware- 
house. There was no specific agreement to allow respondent 
cartage expense in connection with the subject potatoes. If the 
cartage was implicit in the repacking operation and if respond- 
ent had actually repacked the potatoes, the cartage would be an 
allowable item under the agreement between the parties. How- 
ever, since respondent sold the potatoes at $2 per bag, or $4 per 
cwt. and did not repack them, there is no basis upon which to 
grant respondent’s claim for $68.40 to cover cartage. 


From all of the foregoing, it is concluded that respondent is 
entitled to deduct from the net price of the carload of potatoes 
($1,116.46) only $18.80 to cover the 369 lb. weight shortage dis- 
closed by the inspection made by the Michigan Department of 
Agriculture. Respondent, therefore, is liable to complainant for 
$1,097.66. Since respondent remitted to complainant $808.66 on 
or about June 9, 1960, there is due and owning from respondent 
to complainant the sum of $289. Respondent’s failure to pay 
complainant the latter amount was in violation of section 2 of 
the act. Complainant should be awarded reparation in the 
amount of $289, plus interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $289, with interest 
thereon at the rate of 5 percent per annum from July 1, 1960, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7383) 


PACA Docket No. 8022. Dismissed September 12, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7384) 


PACA Docket No. 8310. Dismissed September 12, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7385) 


PACA Docket No. 8151. Dismissed September 18, 1961, by 
Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 7386) 


HI-RIPE FARMS, INC. v. LERRO & BOZZELLI, INC. PACA Docket 
No. 8508. Reparation of $661 with 5 percent interest from 
January 1, 1961, awarded complainant against respondent in 
order issued September 12, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7387) 


H. Sacks & SONS v. A. H. GILDERSLEEVE & Son, INc. PACA 
Docket No. 8485. Reparation of $1,629.63 with 5 percent in- 
terest from January 1, 1961, awarded complainant against 
respondent in order issued September 12, 1961, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 7388) 


CRANER PRODUCE COMPANY, v. SPRINGER & CO. PACA Docket 
No. 8468. Reparation of $469.50 with 5 percent interest from 
January 1, 1961, awarded complainant against respondent in 
issued September 15, 1961. by Thomas J. Flavin, Judicial 

cer. 


(No. 7389) 


PHELAN & TAYLOR PRODUCE COMPANY, INC. v. FRANK J. CRI- 
VELLA & Co., INc. PACA Docket No. 8511. Reparation of 
$1,763.99 with 5 percent interest from September 1, 1960, 
awarded complainant against respondent in order issued Sep- 
tember 18, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7390) 


SAYRE BALDWIN, INC. v. FRANK J. CRIVELLA & Co., INC. PACA 
Docket No. 8480. Reparation of $6,704.01 with 5 percent in- 
terest from January 1, 1961, awarded complainant against 
respondent in order issued September 18, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7391) 


JACK T. BAILLIE Co., INC. v. FRANK J. CRIVELLA & Co., ING 
PACA Docket No. 8522. Reparation of $1,011 with 5 percent 
interest from February 1, 1961, awarded complainant against 
respondent in order issued September 25, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7392) 


Ft. PIERCE TOMATO GROWERS v. WILBURN CLINES SMITH. 
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PACA Docket No. 8512. Reparation of $1,229.50 with 5 per- 
cent interest from January 1, 1961, awarded complainant 
against respondent in order issued September 25, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7393) 


GENERAL PRODUCE, INC. v. A. H. GILDERSLEEVE & SON, INC. 
PACA Docket No. 8514. Reparation of $248.50 with 5 percent 
interest from April 1, 1961, awarded complainant against 
respondent in order issued September 25, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7394) 


LEON MORSE WHOLESALE PRODUCE v. TROVER & TAYLOR WHOLE- 
SALE PRODUCE. PACA Docket No. 8490. Reparation of $1,527 
with 5 percent interest from March 1, 1961, awarded com- 
plainant against respondent in order issued September 28, 
1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7395) 


O. F. YOUNG v. E. B. BOWLES & Co., INc. PACA Docket No. 
8515. Reparation of $1,208.45 with 5 percent interest from 
March 1, 1961, awarded complainant against respondent in 
order issued September 28, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7396) 


ALRO PRODUCE Co., INC. v. TRIPLE “S’ TOMATO PACKING Co. 
PACA Docket No. 8525. Reparation of $2,036.50 with 5 per- 
cent interest from June 1, 1961, awarded complainant against 
respondent in order issued September 29, 1961, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 7397) 


DUPEE BROS. v. JAMES WALLACE SCHLUP. PACA Docket No. 
8517. Reparation of $989.50 with 5 percent interest from May 
1, 1961, awarded complainant against respondent in order 
issued September 29, 1961, by Thomas J. Flavin, Judicial 


Officer. 


(No. 7398) 


GRANTHAM PRODUCE Co. v. PAUL PRyorR. PACA Docket No. 
8524. Reparation of $973.95 with 5 percent interest from 
January 1, 1961, awarded complainant against respondent in 
order issued September 29, 1961, by Thomas J. Flavin, Judicial 


Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 7399) 


WHITTENBURG AND ALSTON v. GOODMAN PRODUCE COMPANY, INC. 
PACA Docket No. 8204. Order issued September 13, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7400) 


In re M. & S. DISTRIBUTING COMPANY. PACA Docket No. 7893. 
Order issued September 26, 1961, by Thomas J. Flavin, 


Judicial Officer. 





